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Foreword

Every single administrative action or decision by
government or by a public authority is bound to have an
impact on citizens in various walks of life throughout
the country. Some of these measures may merely
affect individuals while others may have a wider reach
DQG LQÁXHQFH PRUH GLUHFWO\ VFRUHV ² PD\EH KXQGUHGV
possibly even thousands at times – of people.
Experience shows that on the whole most of these actions
DQGGHFLVLRQVDUHIDLUFRUUHFWDQGUHDVRQDEOHDQGWKDWLWLVRQO\DKDQGIXOWKDW
DUHXQIDLUDQGXQDFFHSWDEOHDQGWKDWJLYHULVHWRGLVPD\IUXVWUDWLRQDQGD
feeling of injustice.
$VLVZLGHO\NQRZQWKHPDLQSXUSRVHRIWKH2IÀFHRIWKH2PEXGVPDQLV
to serve especially the second category of citizens – those who feel hard
done by as a result of a decision by a public authority and feel the need to
challenge this decision. This challenge need not be accompanied by all the
WUDSSLQJVWKHFRVWV²DVZHOODVWKHGHOD\V²WKDWDUHLQYDULDEO\DVVRFLDWHG
ZLWK MXGLFLDO DFWLRQ LQ D FRXUW RI ODZ DQG LQGHHG QRW DOO VXFK JULHYDQFHV
may deserve to go the whole way to a court of law in view of their nature
and substance. In these instances resort to the Ombudsman may represent
a more viable alternative and contribute to restore a sense of administrative
justice that ought to serve as the bedrock in the ongoing relationship between
citizens and the public administration.
*XLGHGE\DNHHQVHQVHRIIDLUSOD\LQGHSHQGHQFHDQGWKHSULQFLSOHVRIHTXLW\
WKHWKRXVDQGVRIJULHYDQFHVWKDWKDYHEHHQWDFNOHGE\P\2IÀFHWKURXJKRXW
its existence and their outcomes have served to enhance the right of citizens
WRJRRGSXEOLFDGPLQLVWUDWLRQDQGWRDFFRXQWDEOHWUDQVSDUHQWDQGHIÀFLHQW
service provision.
$GPLWWHGO\PRVWRIWKHVHLVVXHVDQGWKHSUREOHPVWKDWUHDFKP\2IÀFHKDYH
no earth-shaking consequences and by no stretch of the imagination may
WKH\EHFRQVLGHUHGDVKLJKSURÀOHFDVHVRUERUGHURQGUDPD7KH\PD\YDU\
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from concerns about a widow’s welfare payment that is denied or delayed; an
employee’s claims that she is being excluded from family-friendly measures
to which she believes that she is entitled; charges of unfair treatment by
hospital staff to an inmate; the withholding of a vehicle registration licence;
refusal by the energy corporation to compensate for damage caused to
household appliances by a power surge; and inaccurate billing for water
consumption. These instances may be considered as humdrum and mundane
DQGRIVLJQLÀFDQFHRULQWHUHVWPHUHO\WRSHUVRQVZKRDUHGLUHFWO\LQYROYHG
7KHUHDUHKRZHYHURWKHULQVWDQFHVWKDWDUHEURXJKWWRWKHDWWHQWLRQRIWKH
Ombudsman that may have greater all-round relevance to the community at
large – such as the wrongful or rigid application of a government policy or
law; sheer discrimination; and decisions and practices that lack transparency
and gnaw at the norms of good governance and at the commitment to fair
decision-making that lie at the core of good public administration.
This publication gives coverage to several cases that are considered to
deserve to go public; and regardless of whether they have a somewhat limited
DSSHDO RU ZKHWKHU WKH\ KDYH ZLGHU VLJQLÀFDQFH HDFK LQYHVWLJDWLRQ WKDW LV
FRQGXFWHGE\P\2IÀFHDOORZVXVWKHRSSRUWXQLW\QRWRQO\WREHRIVHUYLFH
and assistance to citizens who may feel aggrieved but also the possibility to
identify maladministration or an administrative process that is wrong and in
turn submit recommendations to the authorities as to how these situations
FDQDQGVKRXOGEHUHPHGLHG/HIWRQWKHLURZQFOHDUO\IHZLQGLYLGXDOVLI
DQ\KDYHWKHDELOLW\WKHUHVROYHDQGWKHVWUHQJWKWRVWDQGXSWREXUHDXFUDF\
that is insensitive to the needs and aspirations of citizens and to convince a
public authority to mend its ways if these are found to have caused distress
to citizens.
At the end all my ombudsman endeavours point towards one direction – how
to put a more human face on Maltese public administration and help improve
the quality of life of citizens and make the country a better place where to
live.

Joseph Said Pullicino
Ombudsman

April 2010
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Case No H 634
MALTA PSYCHOLOGY PROFESSION BOARD
Desperately seeking the warrant of a Forensic Psychologist

The complaint
A graduate who obtained an MSc in Applied Forensic Psychology from a UK
XQLYHUVLW\LQ-XO\ORGJHGDFRPSODLQWZLWKWKH2IÀFHRIWKH2PEXGVPDQ
XSRQ ÀQGLQJ WKDW KLV DSSOLFDWLRQ IRU D ZDUUDQW LQ )RUHQVLF 3V\FKRORJ\ LQ
terms of article 19 of the Psychology Profession Act was rejected by the
Malta Psychology Profession Board on the grounds that he did not possess
adequate experience in the practice of the profession for a period of at least
two years full-time as required by the Act.
Complainant claimed that although he furnished all the information that
was needed to enable the Board to assess his eligibility for the award of a
SUDFWLWLRQHU·VZDUUDQWKLVDSSOLFDWLRQZDVWXUQHGGRZQDQGKHZDVWROGE\
the Secretary to the Board that he would only be included in the warranting
ceremony due to be held in December 2007.

Facts of the case
From his review of documents and copies of correspondence presented by
FRPSODLQDQW DQG E\ WKH %RDUG UHJDUGLQJ WKLV JULHYDQFH WKH 2PEXGVPDQ
HVWDEOLVKHG WKDW FRPSODLQDQW ÀOHG KLV DSSOLFDWLRQ ZLWK WKH %RDUG RQ 
December 2005 under article 19 of the Psychology Profession Act1.
__________

´  $Q\SHUVRQZKRRQWKHFRPLQJLQWRIRUFHRIWKLV$FWLVLQSRVVHVVLRQRIDSURIHVVLRQDOTXDOLÀFDWLRQLQ
psychology that makes him eligible for a warrant licence to practise in the country where the professional
TXDOLÀFDWLRQZDVREWDLQHGVKDOOEHGHHPHGWRKDYHVDWLVÀHGWKHSURYLVLRQVRIDUWLFOH  F 
  )RUWKHSXUSRVHVRIDUWLFOH  G DQ\WUDLQLQJXQGHUWDNHQE\DQ\SHUVRQZKRKDVREWDLQHGWKH
TXDOLÀFDWLRQUHIHUUHGWRLQDUWLFOH  F EHWZHHQWKHGDWHRIVXFKTXDOLÀFDWLRQDQGWKHFRPLQJLQWRIRUFH

1
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The Ombudsman found that for the purpose of processing this application the
Board initially asked for documentation that would establish complainant’s
eligibility for a warrant licence to practise as a Forensic Psychologist in the
country where he obtained his master’s degree in terms of article 19 (1) of the
$FWRUGRFXPHQWDWLRQWRVKRZWKDWKLVSURIHVVLRQDOTXDOLÀFDWLRQFRQWDLQHG
a professional training component as mentioned in article 19(3)(a). In his
UHSO\ KRZHYHU FRPSODLQDQW PHUHO\ LQIRUPHG WKH %RDUG WKDW KLV PDVWHU·V
degree “LV FRQVLGHUHG E\ WKH %ULWLVK 3V\FKRORJLFDO 6RFLHW\ DV SURYLGLQJ
professional training in its entirety.”
7KH0DOWD3V\FKRORJ\3URIHVVLRQ%RDUGKRZHYHUZDVXQLPSUHVVHGE\WKLV
information and took it upon itself to check whether complainant’s degree
would enable him to practise as a Forensic Psychologist in England. These
enquiries led the Board to conclude that although the degree is accredited by
WKH%ULWLVK3V\FKRORJLFDO6RFLHW\LQRUGHUWRSUDFWLVHLQ(QJODQGFRPSODLQDQW
also required to practise for one year as a Forensic Psychologist supervised
by a Chartered Forensic Psychologist. On this basis the Malta Psychology
Profession Board concluded that complainant did not satisfy the criteria laid
down in article 19(1).
1RWZLWKVWDQGLQJ WKLV GHFLVLRQ WKH %RDUG ZHQW RQ WR YHW WKH DSSOLFDWLRQ
in terms of article 3(3) of the Act2 EXW VLQFH LW ZDV VWLOO QRW VDWLVÀHG ZLWK
FRPSODLQDQW·VZRUNH[SHULHQFHLWZURWHWRKLPRQ-DQXDU\WRSRLQW
out that he did not as yet satisfy paragraph (d) of this article.
In subsequent correspondence with the Board complainant insisted that he
practised his profession since the time when he obtained his master’s degree
_________
RIWKLV$FWVKDOOEHGHHPHGWRKDYHEHHQXQGHUWDNHQXQGHUWKHVXSHUYLVLRQRIDUHJLVWHUHGSV\FKRORJLVWµ
DUWLFOH3V\FKRORJ\3URIHVVLRQ$FWFKDSWHURIWKH/DZVRI0DOWD 
 ´  $SHUVRQVKDOOQRWTXDOLI\IRUDZDUUDQWXQOHVVVXFKSHUVRQ²
D LVD0DOWHVHFLWL]HQRULVRWKHUZLVHSHUPLWWHGWRZRUNLQ0DOWDXQGHUDQ\ODZDQG
E LVRIJRRGFRQGXFWDQG
F LVLQSRVVHVVLRQRIWKH0DVWHUV'HJUHHLQ3V\FKRORJ\FRQIHUUHGIURPWKH8QLYHUVLW\RI0DOWDRURI
DQRWKHUSURIHVVLRQDOTXDOLÀFDWLRQDVWKH%RDUGPD\GHHPHTXLYDOHQWDQG
G  VDWLVÀHV WKH %RDUG WKDW KH KDV UHFHLYHG DGHTXDWH H[SHULHQFH LQ WKH SUDFWLFH RI WKH SURIHVVLRQ RI
SV\FKRORJ\IRUDQDJJUHJDWHSHULRGRIDWOHDVWWZR\HDUVIXOOWLPHRULWVHTXLYDOHQWLQSDUWWLPHIROORZLQJ
WKHFRPSOHWLRQRIVXFKGHJUHHRUVXFKRWKHUSURIHVVLRQDOTXDOLÀFDWLRQXQGHUWKHVXSHUYLVLRQRIDUHJLVWHUHG
SV\FKRORJLVWµ (Psychology Profession Act).
2
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LQ-XO\+HSRLQWHGRXWWKDWLQKLVYLHZKHTXDOLÀHGIRUDZDUUDQWXQGHU
article 19 that provides that any training carried out between the time when
DQDSSOLFDQWREWDLQHGKLVTXDOLÀFDWLRQDQGWKHFRPLQJLQWRIRUFHRIWKH$FWLV
to be deemed as having been carried out under the supervision of a registered
psychologist. Complainant stated that between July 2002-February 2005
KHZDVHPSOR\HGRQDIXOOWLPHEDVLVZLWKWKH(GXFDWLRQ'LYLVLRQDWWKH6W
Patrick’s Boys’ Craft Training Centre and with the Police Department while
he also performed some private practice.
In order to back his claim complainant submitted a document dated 24
August 2007 and signed by the Principal of the St Patrick’s Boys’ Craft
Training Centre which caters for students with challenging behaviour
leading sometimes to criminal activity and stating that “ … (complainant)
 KHOSHG PH RXW GXULQJ FRXUW SURFHGXUHV E\ VXSSRUWLQJ WKH VWXGHQW DQG
KLVIDPLO\DFFRPSDQ\LQJWKHVWXGHQWWRFRXUWDQGDOVRGUDZLQJXSUHSRUWV
IRU WKH &ULPLQDO &RXUW  (Complainant) … designed and participated in
programmes for the students in the Centre helping them to deal with their
EHKDYLRXUDOSUREOHPV,DOVRFRQVXOWHGZLWK(complainant) DERXWLQGLYLGXDO
VWXGHQWVDQGKRZEHVWWRGHDOZLWKWKHLUSUREOHPDWLFEHKDYLRXU)LQDOO\,
ZRXOGOLNHWRVD\WKDW,IRXQG (complainant’s) H[SHULHQFHDVEHLQJRIJUHDW
support in my work while administering the Centre.”
)ROORZLQJDVHFRQGHYDOXDWLRQRIFRPSODLQDQW·VDSSOLFDWLRQRQ2FWREHU
2007 the Board asked him to prove his experience between 2002 and 2006
and to indicate the number of hours given to forensic work as well as the role
that he occupied while he carried out such work.
Complainant submitted a second document dated 1 November 2007 by the
Principal of the Centre who explained that although complainant held the
SRVWRI,QVWUXFWRUZLWKWKH(GXFDWLRQ'LYLVLRQDIWHUREWDLQLQJKLVPDVWHU·V
degree he was relieved of his teaching duties to enable him to render service
as a Forensic Psychologist at the Centre on a full-time basis. The Principal
DGGHG WKDW ERWK GXULQJ VFKRRO GD\V DQG GXULQJ WKH KROLGD\V FRPSODLQDQW
managed a programme intended for students at the Centre who demonstrated
marked levels of challenging behaviour.
$JDLQ KRZHYHU WKH %RDUG UHPDLQHG XQLPSUHVVHG E\ FRPSODLQDQW·V
credentials and was still not convinced that his work at the Centre was
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compatible with the roles and functions that he was required to undertake
in order to be granted the warrant of a Forensic Psychologist. This led the
Board to go a step further and to seek expert advice whether St Patrick’s
Boys’ Craft Training Centre was acceptable as a forensic setting for the
purpose of awarding a warrant.
7KH ÀUVW H[SHUW FRQWDFWHG E\ WKH %RDUG ZDV WKH ([HFXWLYH 'LUHFWRU RI
the American Association for Correctional and Forensic Psychology in
&DOLIRUQLD86ZKRVWDWHGWKDWDIWHUKDYLQJUHYLHZHGWKH&HQWUH·VZHEVLWH
he was of the opinion that the Centre did not have a correctional or a forensic
environment and that the goals of the school are not correctional or forensic
in nature. He added that students are not admitted to the Centre on court order
and that no evaluations or assessments are done that are forensic in nature or
that are submitted for review or action by courts or other legal authorities.
The expert pointed out that the processes of education and training have no
correctional nature in the same way as cognitive therapy groups designed to
restructure criminal thinking.
The US expert added that applicant’s curriculum YLWDH did not indicate
that he had been engaged in work-related tasks that are typical of Forensic
Psychologists or that whatever marginally related work he performed with
children who might have a propensity for delinquent behaviour could be
taken to constitute the two actual years of relevant experience designed to
UHÁHFWDUHDVRQDEOHGHJUHHRIH[SHUWLVHWKDWPXVWKDYHEHHQLQWKHLQWHQWLRQ
of the legislator. He concluded that from complainant’s own application
there was nothing to indicate that his tasks were forensic or that he spent the
requisite time completing forensic tasks.
7KH VHFRQG H[SHUW FRQVXOWHG E\ WKH %RDUG D IRUPHU &KDLUPDQ RI WKH
British Psychological Society and Course Leader of the MSc degree in
)RUHQVLF 3V\FKRORJ\ DW WKH 8QLYHUVLW\ RI 3RUWVPRXWK RSLQHG WKDW RQ WKH
basis of information submitted by complainant it was “GLIÀFXOWWRVHHKRZ
WKHFDQGLGDWH·VZRUNUROHVHTXDWHWRZKDWZRXOGEHH[SHFWHGRID)RUHQVLF
Psychologist.” In regard to the setting he stated that he “would see the work
FRQWH[W DV KDYLQJ VRPH UHOHYDQFH WR IRUHQVLF SV\FKRORJ\ IRU ZKLFK VRPH
FUHGLW PLJKW EH JLYHQ  +RZHYHU , ZRXOG EH D OLWWOH XQFRPIRUWDEOH DERXW
FRQIHUULQJDWLWOHVROHO\RQWKHEDVLVRIZRUNLQWKLVDUHDZKLFKVHHPVWRKDYH
more to do with education and social work than the sorts of applications of
12

SV\FKRORJ\WKDW,ZRXOGDVVRFLDWHZLWKFULPLQDORUFLYLOMXVWLFH.”
2Q WKH EDVLV RI LWV SUHYLRXV RSLQLRQ DV VXVWDLQHG E\ WKHVH DVVHUWLRQV WKH
Board concluded that complainant did not satisfy requirements laid down
in article 3(3)(d) of the Act. In a letter on 30 November 2007 the Board
informed complainant that in its view the St Patrick’s Boys’ Craft Training
Centre did not constitute a forensic setting and that his work there could
not be considered as relevant work experience and went on to tell him that
although his work for the Police Department between July 2005-February
FRXOGEHFRQVLGHUHGPRUHGHWDLOVDERXWKLVUROHDQGKLVZRUNLQWKLV
department had to be provided.
The letter by the Board concluded that applicant still had “WRIXOÀOWKHZRUN
H[SHULHQFHUHTXLUHGWRPDNHXSWKHWZR\HDUVH[SHULHQFHXQGHUVXSHUYLVLRQ
by a warranted Forensic Psychologist and in a forensic setting” and that
he had to provide evidence to this effect. The Board also required him to
SURYLGHGRFXPHQWDU\HYLGHQFHWRFRQÀUPWKDWKHKDGFRYHUHGWKHIRXUNH\
practice areas demanded of Forensic Psychologists.
'XULQJ D PHHWLQJ LQ -DQXDU\  ZLWK WKH 2PEXGVPDQ FRPSODLQDQW
alleged that the Board treated him unfairly and misguided him by requiring
GLIIHUHQWFULWHULDHYHQZLWKUHJDUGWRWKHQXPEHURI\HDUVRISUDFWLFHWKDWKH
had to prove. He claimed that this occurred because the Board had not yet
established the criteria to guide its work in the vetting of applications for
a warrant at the time when applications were issued in November 2005 or
E\WKHWLPHWKDWKHÀOOHGKLVDSSOLFDWLRQDPRQWKODWHU,QYLHZRIWKLVKH
had no way of knowing whether an institution would be considered suitable
or not by the Board for the purpose of providing appropriate experience.
&RPSODLQDQWDIÀUPHGWKDWWKH%RDUGRQO\HVWDEOLVKHGWKHVHFULWHULDDWDODWHU
stage without any discussion with unions representing psychologists and
without any amendment to the Psychology Profession Act.
Complainant went on to point out that in its last letter the Board not only
UHTXLUHGKLPWRSURYHRQH\HDUDQGÀYHPRQWKVVXSHUYLVHGSUDFWLFHZLWKD
forensic psychologist in a forensic setting but also requested him to furnish
proof that he covered the four key practice areas demanded of Forensic
3V\FKRORJLVWV  $FFRUGLQJ WR FRPSODLQDQW KRZHYHU WKH 3V\FKRORJ\
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Profession Act deals with psychology in general and makes no distinction
between the various specialities. He also held that these competences were
not mentioned before while it was only of late that these competences were
included in the application for a warrant under the Act.
:KHQWKH2IÀFHRIWKH2PEXGVPDQVRXJKWFODULÀFDWLRQDERXWFRPSODLQDQW·V
VXEPLVVLRQVIURPWKH0DOWD3V\FKRORJ\3URIHVVLRQ%RDUGLWZDVH[SODLQHG
that the Board was set up on the same day when the Psychology Profession
$FW FDPH LQWR IRUFH RQ  )HEUXDU\   'XULQJ LWV ÀUVW \HDU WKH %RDUG
GHGLFDWHGPRVWRILWVWLPHWRWKHFODVVLÀFDWLRQRIFULWHULDIRUWKHDZDUGRI
warrants as stipulated in the legal framework under the Act.
The Board told the Ombudsman that several formats of application forms
used in other countries for the award of warrants were examined before the
Board drew up an application that was considered to be suitable locally.
Both unions for professional psychologists in Malta contributed towards
this process and suggestions that were considered relevant by the Board
were incorporated in the local application form that was also formulated by
UHIHUHQFHWRWKHFRUHUHTXLVLWHVVSHFLÀHGLQWKH$FW
7KH2PEXGVPDQIRXQGWKDWWKHÀUVWFDOOIRUDSSOLFDWLRQVIRUDZDUUDQWODVWHG
from 7 November 2005 to 13 February 2006 and that before the vetting of
these applications got under way the Board discussed the rules of procedure
to be used in this process. These rules sought to clarify in more detail the
requisites set out in the Act and to establish criteria by which applications
were to be examined to ensure a fair and just vetting process. Union
representatives on the Board were asked to consult their unions to ensure
that what was being done by the Board was acceptable and these criteria
were discussed during January-March 2006 prior to the vetting of individual
applications which started in early April 2006.
7KHÀUVWFULWHULDWREHLGHQWLÀHGFRQFHUQHGWKHPDMRUEUDQFKHVRISV\FKRORJ\
QDPHO\FRXQVHOOLQJSV\FKRORJ\FOLQLFDOSV\FKRORJ\HGXFDWLRQDOSV\FKRORJ\
and social psychology while other specialisations were dealt with at a later
stage as the Board proceeded to vet the large number of applications that it
received. The Board added that whenever doubts arose among members
RQWKHHOLJLELOLW\RIDSSOLFDQWVIRUZDUUDQWVLWVRXJKWWKHDGYLFHRIH[SHUWV
but insisted that members agreed that the criteria were to remain an internal
14

working document for use by the Board.
The Board went on to explain that applicants were allowed ample opportunity
to clarify any doubts about their eligibility for a warrant in a particular branch
of psychology and a meeting for all prospective applicants took place on 7
April 2006. Records showed that complainant attended this meeting but had
not raised the issue of his eligibility for a warrant.

Considerations by the Ombudsman
The main aim of the Psychology Profession Act is to provide a framework
for the regulation of the psychology profession. As from the date when
WKLV$FWFDPHLQWRIRUFHDOOWKRVHZKRLQWHQGWRH[HUFLVHWKLVSURIHVVLRQLQ
Malta require a warrant that is conferred by the relevant ministry upon the
recommendation of the Malta Psychology Profession Board in line with its
main function to regulate the practice of the profession and ensure optimum
standards in the service given by professional psychologists.
Since articles 3 and 19 of the Act establish the minimum requirements that
DUH QHFHVVDU\ IRU WKH JUDQWLQJ RI D ZDUUDQW WKH DSSOLFDWLRQ IRUP SUHSDUHG
by the Board requires candidates to state whether their application is to be
FRQVLGHUHG XQGHU DUWLFOH  RU DUWLFOH   +RZHYHU DOWKRXJK DQ DSSOLFDQW
ZKRVDWLVÀHVWKHPLQLPXPUHTXLUHPHQWVLVJUDQWHGDZDUUDQWXQGHUDUWLFOH
3(2) this warrant does not automatically entitle the holder “WRH[HUFLVHWKH
profession of psychology in such areas of specialised psychology as may
EHSUHVFULEHGE\WKH0LQLVWHUDVUHTXLULQJDGGLWLRQDOTXDOLÀFDWLRQVDQGRU
WUDLQLQJXQOHVVWKHZDUUDQWVRVSHFLÀHV”. Article 6(6) provides that when
considering an application for the practice of the profession in a specialisation
RISV\FKRORJ\WKH%RDUGKDVWKHGLVFUHWLRQWRGLUHFWWKDW´VXFKSHUVRQVKDOO
LQDGGLWLRQWRWKHVXEPLVVLRQRIVXFKTXDOLÀFDWLRQVDVPD\EHSUHVFULEHG
undertake and successfully complete such training or adaptation period as
the Board may indicate.”
The Ombudsman stated that as a rule the decision of a board such as the Malta
Psychology Profession Board on the merits of an application is not subject
to his review. The Ombudsman should not usurp the functions of persons
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DSSRLQWHGRQDERDUGE\WKH0LQLVWHULQYLHZRIWKHLU\HDUVRIH[SHULHQFH
expertise and knowledge in a
SDUWLFXODU ÀHOG DQG VKRXOG QRW
as a rule the decision of a board
criticise the manner in which a
on the merits of an application
competent authority exercises its
is not subject to review by the
discretionary powers on the grounds
Ombudsman
that had he been the person taking
such a decision he would have acted
differently. In short the Ombudsman cannot substitute his own discretion to
that of the Board.
The Ombudsman explained that whenever a subjective decision of a
FRPSHWHQWDXWKRULW\LVFRQWHVWHGKHVKRXOGRQO\DVDUXOHLQYHVWLJDWHZKHWKHU
procedures and criteria established by law were followed. This means that as
long as no strong and convincing evidence emerges that the Board committed
an irregularity or acted in bad faith and without regard to the actual merits
RIDQDSSOLFDQWWKHUHLVQRUHDVRQIRUWKH2PEXGVPDQWRLQWHUYHQH,QYLHZ
of these considerations what the Ombudsman had to do in this case was to
HVWDEOLVKZKHWKHUFRPSODLQDQWVDWLVÀHGWKHFRUHUHTXLUHPHQWVODLGGRZQLQ
WKH3V\FKRORJ\3URIHVVLRQ$FW,IWKHVHZHUHQRWVDWLVÀHGWKHQDSSOLFDQW
would not be eligible for a warrant.
The Ombudsman commented that from his review of correspondence and
GRFXPHQWV LW DSSHDUHG WKDW WKH %RDUG KDQGOHG DQG SURFHVVHG SURSHUO\
complainant’s application. The Board initially examined this application in
terms of article 19 of the Act as indicated by complainant himself but since
DUWLFOH  ZDVQRWDSSOLFDEOHLQWKLVFDVHKHZDVDVNHGWRSURYHWKDWKH
was eligible for a warrant in the country from where he obtained his master’s
degree since this would automatically entitle him to a warrant under local
OHJLVODWLRQ  7KH 2PEXGVPDQ IRXQG KRZHYHU WKDW FRPSODLQDQW IDLOHG WR
supply this testimony and only stated that the British Psychological Society
accredited the course that he had followed which included professional
training.
'HVSLWHWKLVIDLOXUHE\FRPSODLQDQWWRVXEPLWWKHUHTXLUHGLQIRUPDWLRQWKH
Board did not turn down his application outright but carried out further
LQYHVWLJDWLRQV7KH%RDUGIRXQGIRULQVWDQFHWKDWDFFRUGLQJWRWKH%ULWLVK
3V\FKRORJLFDO6RFLHW\WUDLQLQJFULWHULDWKDWDUHUHTXLUHGLQWKH8.IRUWKH
16

issue of a warrant of Forensic Psychologist for those who started their
training prior to 2001 included the successful completion of a training course
in forensic psychology accredited by the Society and a minimum one-year
experience as a Forensic Psychologist under the supervision of a Chartered
Forensic Psychologist.
In the light of this information the Ombudsman felt that there was nothing
irregular in the demand made by the Board and that the Board was in order
with regard to the years of experience that it demanded of complainant. It
was in fact in terms of these criteria that the Board referred complainant to
the requirement of a one-year experience and had not done so in connection
with local legislation that expressly requires an experience that is phased
over two years.
The Ombudsman pointed out that the fact that the Board committed no
irregularity or unfairness was underlined by its decision not to reject
complainant’s application at that point but instead went further and sought
to establish if he would be entitled to the warrant of Forensic Psychologist
in terms of article 3.
,WZDVDWWKLVVWDJHWKDWWKH%RDUGQRWHGWKDWFRPSODLQDQWVDWLVÀHGWKHFULWHULD
ODLG GRZQ LQ DUWLFOH    SDUDJUDSKV D  E  DQG F  DQG WKDW LQ WHUPV RI
article 19(2) any training that he had undertaken between the date when he
completed his master’s degree and the date when the Act came into force
would be deemed to satisfy the requirements of article 3(3) paragraph (d).
It was then up to complainant to prove that he had practised µWKHSURIHVVLRQ
of psychology for an aggregate period of at least two years full-time or its
HTXLYDOHQWLQSDUWWLPH” as required by paragraph (d) of article 3(3). The
Ombudsman noted that this is one of the core requirements set out by
legislation and complainant was obliged to prove his practice in a forensic
setting for this period of time to the satisfaction of the Board since he was
applying for a warrant in forensic psychology.
Although complainant felt that he had proved that he had undertaken the
UHTXLUHGDPRXQWRISUDFWLFHDQGWKDWWKH%RDUGZDVQRWMXVWLÀHGLQFRQFOXGLQJ
that his work at St Patrick’s Boys’ Craft Training Centre was not forensic in
QDWXUHWKH2PEXGVPDQFDQQRWVXEVWLWXWHWKHMXGJHPHQWRIWKH%RDUGRQWKLV
issue since his mandate expressly does not allow him to do so. Nonetheless
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he noted that this judgement was not based only on the personal expertise
RI %RDUG PHPEHUV EXW DOVR RQ RSLQLRQV RI IRUHLJQ H[SHUWV LQ WKH ÀHOG RI
forensic psychology whose views were purposely sought before the Board
DUULYHGDWLWVÀQDOGHFLVLRQ
The Ombudsman referred to complainant’s allegation that the Board
misguided him because the criteria were not established before the issue
of the call for applications. The Ombudsman noted that by this allegation
FRPSODLQDQW LPSOLHG WKDW WKH %RDUG KDG QRW VSHFLÀHG WKH LQVWLWXWLRQV WKDW
it would consider acceptable and capable of providing to a prospective
applicant the quality standard required and a reasonable degree of expertise
WKDWZDVVXIÀFLHQWIRUWKH%RDUGWRDSSURYHDQDSSOLFDWLRQIRUWKHZDUUDQWRI
Forensic Psychologist.
The Ombudsman disagreed with this allegation of unfairness by complainant.
The Act requires all applicants to prove the minimum requirements
VWLSXODWHGWKHUHLQ²LQFOXGLQJDWZR\HDUSHULRGRISUDFWLFHLQWKHÀHOGWKDW
an applicant intends to practise in – so as to ensure that a warrant holder
would have the necessary experience and expertise in this area. There was
QRGRXEWDFFRUGLQJWRWKH2PEXGVPDQWKDWFRPSODLQDQWZDVDZDUHRIWKLV
requirement and if he nourished any doubts about whether his work at the
Centre would be considered appropriate and whether it would be regarded as
KDYLQJDIRUHQVLFQDWXUHKHVKRXOGKDYHPDGHWKHQHFHVVDU\HQTXLULHVZLWK
the Board at an early stage.
7KH 2PEXGVPDQ QRWHG PRUHRYHU WKDW DUWLFOH    RI WKH$FW DOORZV WKH
Board the discretion to require prospective applicants for a warrant in a
specialisation of psychology to undertake and successfully complete such
training and adaptation period that it deems necessary.
The Ombudsman pointed out that it is desirable that all details that could
possibly affect the vetting of applications are made public even before the
LVVXHRIDSSOLFDWLRQV,QWKLVFDVHKRZHYHUWKH%RDUGLWVHOIDGPLWWHGWKDWLW
KDGIRXQGLWGLIÀFXOWWRHVWDEOLVKFULWHULDLQUHVSHFWRIHDFKVSHFLDOLVDWLRQDQG
WKDWDIWHULWHVWDEOLVKHGFULWHULDDSSOLFDEOHWRWKHPDLQEUDQFKHVRISV\FKRORJ\
it proceeded to ask for external advice on areas where it felt that it lacked the
necessary expertise.
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The Board also explained that in the case of industrial and forensic
psychologists it decided to use the guidelines of the British Psychological
Society since most applicants in these areas obtained their degree from the
UK and some even claimed that they practised their profession in that country.
The adoption of criteria with which persons who studied in UK institutions
ought to have been familiar was a further indication that the Board sought to
be as impartial as possible in the vetting of applications.
Finally the Ombudsman referred to the allegation that in its letter on
30 November 2007 the Board not only told complainant to complete the
experience required but he was additionally required to prove that he covered
the four key practice areas required of Forensic Psychologists. The Board had
countered by stating that core competences are not included in the application
itself and insisted that it made no reference at all to any new requirements but
PHUHO\VSHFLÀHGWKHFRPSHWHQFHVH[SHFWHGRIDSURIHVVLRQDOLQWKHÀHOG
The Ombudsman declared that in his opinion even this aspect of complainant’s
grievance was unfounded since no new criteria had ever been demanded of
him and the core competencies mentioned were those required by the British
Psychological Society for a graduate to be registered as a Chartered Forensic
Psychologist in the UK and should have been covered in the course followed
by complainant with his UK university.

Conclusion
7DNLQJHYHU\WKLQJLQWRDFFRXQWWKH2PEXGVPDQIRXQGQRMXVWLÀFDWLRQLQWKH
allegations raised by complainant since there was evidence that procedures
followed by the Board were fully in line with what was stipulated in the
Psychology Profession Act that endows the Board with relatively wide
discretionary powers.
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Case No I 001
CENTRAL BANK OF MALTA

An unsustained case of discrimination with much wider implications

The complaint
A former employee of the Central Bank of Malta lodged a complaint with
WKH2IÀFHRIWKH2PEXGVPDQZKHUHVKHH[SUHVVHGKHUDJJUDYDWLRQWKDWWKH
management of the Bank repeatedly turned down her request for an extension
of her period of work on reduced hours in order to be able to dedicate more
time to her child. Complainant was exasperated by this attitude by the Bank
since it was completely at odds with the announcement by the Government
in January 2007 that its family-friendly measures would be extended to all
public entities.
In turn the Central Bank explained that its refusal to introduce unconditionally
all the family-friendly measures applicable in the public service stemmed
from the fact that measures introduced by the Government did not apply to the
Bank since it is not part of the public service but a public entity enjoying its
own separate and distinct legal personality – a statement which complainant
strongly challenged.
Subsequent to this refusal complainant requested early retirement under the
9ROXQWDU\ 6HYHUDQFH 6FKHPH IRU HPSOR\HHV ZLWK RYHU WZHQW\ÀYH \HDUV
service but even this request was turned down by the Bank. At this stage
the employee felt that she was left with no other option but to tender her
resignation so that she would be able to continue to care for her child’s
needs.
&RPSODLQDQWKRZHYHUZDVGHWHUPLQHGQRWWRJLYHLQDQGDSSURDFKHGWKH
2IÀFHRIWKH2PEXGVPDQZLWKDYLHZWRDVFUXWLQ\RIWKH%DQN·VGHFLVLRQ
that she labelled discriminatory especially since in other similar situations the
%DQNDFWHGLQDGLIIHUHQWPDQQHU6KHUHFDOOHGIRULQVWDQFHWKDWLQ0DUFK
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2007 a new executive was appointed on a part-time basis of twenty hours per
week when it was standard practice for all part-time staff at the Bank to work
DPLQLPXPRIWZHQW\ÀYHKRXUVSHUZHHN
Complainant also disclosed another instance where another bank employee
ZKRWRRKDG\RXQJFKLOGUHQWRORRNDIWHUZDVDOORZHGDRQH\HDUH[WHQVLRQ
to her period of work on reduced hours whereas a similar concession had not
been extended to her.
By way of remedy complainant requested the Ombudsman to recommend her
re-employment with the Central Bank either on reduced hours or as a partWLPHHPSOR\HH$OWHUQDWLYHO\VKHUHTXHVWHGWKH2PEXGVPDQWRUHFRPPHQG
that she be awarded a lump sum payment under the Bank’s Voluntary
Severance Scheme.

Facts of the case
The Bank’s records showed that complainant joined the Central Bank of Malta
in December 1981 as a Clerk and was promoted to the grade of Supervisor in
1991. Between end September 2001 and end December 2001 complainant
was on maternity leave immediately followed by one year unpaid leave of
absence to look after her child. In January 2003 complainant resumed her
GXWLHVRQUHGXFHGKRXUVDQGZDVUHTXLUHGWRUHSRUWIRUZRUNIRUWZHQW\ÀYH
hours per week.
In terms of clause 26 of the Collective Agreement that was applicable to her
JUDGHFRPSODLQDQWKDGWRUHYHUWWRIXOOWLPHGXWLHVRQ1RYHPEHU
ZKHQKHUVRQZRXOGEHIRXU\HDUVRIDJH+RZHYHULQ6HSWHPEHUVKH
requested a one-year extension of her arrangements to work on reduced hours
in terms of the side agreement between the Central Bank of Malta and unions
representing its employees that the Bank would be prepared to consider an
extension of arrangements with employees on reduced hours until a child
ZRXOGEHVL[\HDUVROGVXEMHFWWRWKHLGHQWLÀFDWLRQRIDYDFDQF\E\WKH%DQN
&RPSODLQDQW·V UHTXHVWZDV KRZHYHU WXUQHGGRZQ RQ WKH JURXQGV WKDW QR
vacancy existed at that time.
The Ombudsman ascertained that one of the measures announced by the
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Government in the Budget for 2007 consisted in the extension of familyfriendly measures to all public entities. This encouraged complainant to
resubmit her earlier request in February 2007 but these efforts were to no
avail since the Bank again turned down this request.
In April 2007 complainant again approached the Bank with the same request
but this time she made it known to the Bank that if her request would be
UHMHFWHGVKHVKRXOGEHFRQVLGHUHGDVKDYLQJVXEPLWWHGKHUDSSOLFDWLRQIRU
early termination of her employment under clause 43 (9ROXQWDU\6HYHUDQFH
Scheme) of the Collective Agreement since she had been employed with the
%DQNIRUPRUHWKDQWZHQW\ÀYH\HDUV
7KHUHSO\IURPWKH%DQN·V+XPDQ5HVRXUFHV2IÀFHRQ-XO\ZDV
KRZHYHUQRVZHHWPXVLFWRFRPSODLQDQW·VHDUVDVVKHIRXQGWKDWKHUUHTXHVW
for an extension of her work arrangements was turned down and that a
similar fate awaited her request for voluntary severance of her employment
with the Bank. Upon receiving these negative replies complainant submitted
her resignation with effect from 19 July 2007 and in due course she raised the
PDWWHUZLWKWKH2IÀFHRIWKH2PEXGVPDQ

Findings by the Ombudsman
Upon consulting the section of the Bank’s Collective Agreement applicable
WR FRPSODLQDQW·V JUDGH WKH 2PEXGVPDQ IRXQG WKDW FODXVH  FDSWLRQHG
5HGXFHG:RUNLQJ+RXUV provides that employees with children up to four
years of age can apply to work on a reduced weekly schedule of twentyÀYH KRXUV  $OWKRXJK VWULFWO\ VSHDNLQJ WKHVH KRXUV RI ZRUN DUH WR EH LQ
DFFRUGDQFHZLWKWKHH[LJHQFLHVRIWKH%DQNLWKDGEHFRPHWKHSUDFWLFHWR
allow staff to select working hours that best suited their needs with the result
that all employees working on reduced hours more often than not opted for
a morning timetable.
Subsequent negotiations on this Collective Agreement led the Bank to allow
an extension to the condition regulating reduced hours of work under a
separate agreement. The relative provision reads as follows:
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“7KH%DQNZLOOFRQVLGHUDQH[WHQVLRQRIWKHUHGXFHGKRXUVDUUDQJHPHQWVWR
FRQWLQXHXQWLOWKHFKLOGUHDFKHV\HDUVRIDJHRQWKHVSHFLÀFFRQGLWLRQWKDW
WKH%DQNZLOOGHWHUPLQHWKHKRXUVRIZRUNZKLFKPD\EHGLIIHUHQWIURPWKH
FXUUHQWZRUNLQJKRXUVDQGVXEMHFWWRWKHLGHQWLÀFDWLRQRIDYDFDQF\E\WKH
%DQN7KLVPD\PHDQDUHDOORFDWLRQRIGXWLHV
The Bank agrees that employees on reduced working hours can apply to
ZRUNDKRXUZHHNVFKHGXOH+RZHYHULQWKHVHFDVHVWKH%DQNZLOOVHOHFW
WKHKRXUVRIZRUNDFFRUGLQJWRLWVZRUNH[LJHQFLHVZKLFKZLOOGHSHQGXSRQ
WKHLGHQWLÀFDWLRQE\WKH%DQNRIVSHFLÀFDUHDVZKLFKGHPDQGDKRXUZHHN
schedule.”
,QKLVLQYHVWLJDWLRQWKH2PEXGVPDQIRXQGWKDWGHVSLWHWZRFDOOVWRÀOOFOHULFDO
YDFDQFLHVXQGHUWKHVHDUUDQJHPHQWVWKHUHZHUHQRDSSOLFDWLRQVDQGWKH%DQN
accepted all requests from employees with children less than four years of
age to extend their work schedule up to thirty hours per week.
The Ombudsman also found that clause 43 of the Collective Agreement 20052007 provided for a Voluntary Severance Scheme under which employees
PD\RSWIRUHDUO\WHUPLQDWLRQRIHPSOR\PHQWLIWKH\DUHRYHUÀIW\ÀYH\HDUV
RIDJHRULIWKH\KDYHFRPSOHWHGDPLQLPXPRIWZHQW\ÀYH\HDUVVHUYLFH,Q
the latter case a lump sum payment equivalent to three times the employee’s
terminal annual salary would be payable provided that this payment does
not exceed the aggregate salary payable till retirement age under the Social
6HFXULW\$FW,QDQ\FDVHKRZHYHUWKH%DQNUHWDLQHGWKHULJKWWRDFFHSWRU
to reject any application acting in its sole discretion.
The Ombudsman understood that it is the Bank’s policy to allow employees
WR ZRUN RQ UHGXFHG KRXUV GXULQJ WKH ÀUVW IRXU \HDUV IROORZLQJ FKLOGELUWK
$IWHUWKHVH\HDUVWKH%DQNHQFRXUDJHVVWDIIZLWK\RXQJFKLOGUHQWRIXUWKHU
WKHLUFDUHHUE\SURYLGLQJÀQDQFLDODVVLVWDQFHWRKHOSWKHPGHIUD\SDUWRIWKH
expense incurred in taking up childcare facilities.
The Collective Agreement also provided for the handling of disputes by a
Grievance Board chaired by a person selected by the Bank from a list agreed
XSRQZLWKXQLRQVUHSUHVHQWLQJHPSOR\HHVDQGLQFOXGLQJWZRRIÀFLDOVRQH
selected by the Bank and the other by the unions. The procedure for dealing
with grievances is laid down in clause 10 of the Agreement that provides that
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“ERWK SDUWLHV VKDOO QRW FRPPHQFH DQ\ MXGLFLDO SURFHHGLQJV ZKLFK IRU WKH
SXUSRVHRIWKLVFODXVHVKDOOLQFOXGHUHFRXUVHWRWKH2IÀFHRIWKH2PEXGVPDQ
SULRUWRH[KDXVWLQJWKHUHPHGLHVODLGGRZQKHUHXQGHUµ+RZHYHUDOWKRXJK
the steps that an aggrieved Bank employee had to follow to approach the
*ULHYDQFH%RDUGZHUHODLGGRZQLQWKH&ROOHFWLYH$JUHHPHQW
complainant did not follow them because she stated that she was unaware
that such as issue could be handled under the grievance procedure stipulated
in this Agreement.
7KH 2PEXGVPDQ FRQÀUPHG WKDW RQH RI WKH EXGJHWDU\ PHDVXUHV IRU 
was that henceforth family-friendly measures applicable in the public service
were also to become applicable in the public sector. This meant that if the
%DQNZHUHWRLPSOHPHQWWKLVSROLF\FRPSODLQDQWZRXOGKDYHEHHQHQWLWOHG
to an extension of her period of reduced work hours.

Considerations and comments by the Ombudsman
7KH2PEXGVPDQSRLQWHGRXWLQWKHÀUVWSODFHWKDWZKHQWKH&HQWUDO%DQN
of Malta turned down complainant’s request for an extension of her reduced
hours of work in line with the government’s new policy regarding familyIULHQGO\ PHDVXUHV FRPSODLQDQW GLG QRW DSSHDO DJDLQVW WKLV GHFLVLRQ XQGHU
the relevant provision of the Collective Agreement. She had decided to
UHVLJQDQGÀYHPRQWKVDIWHUKHUUHVLJQDWLRQVKHDSSURDFKHGWKH2IÀFHRIWKH
Ombudsman.
The Ombudsman also noted that in the grievance that she lodged with his
2IÀFHFRPSODLQDQWGLGQRWFODLPWKDWWKH&HQWUDO%DQNKDGDFWHGLQEUHDFK
of provisions of the Collective Agreement that were applicable to her. Her
FRPSODLQW DJDLQVW WKH %DQN ZDV EDVLFDOO\ WZRIROG  ÀUVWO\ LQ DQDORJRXV
situations the Bank acted differently and therefore the Bank’s refusal of her
request for an extension of her period of reduced hours constituted a glaring
H[DPSOHRIGLVFULPLQDWLRQDQGVHFRQGO\KHUUHTXHVWIRUYROXQWDU\VHYHUDQFH
also in terms of the Collective Agreement had been arbitrarily turned down
for no apparent reason.
Complainant went on to challenge the Bank’s autonomy to deviate from
declared government policy whereby as from 1 January 2007 family-friendly
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measures applicable in the public service are also applicable to the public
sector.
In defending itself from complainant’s allegation of different treatment or
GLVFULPLQDWLRQWKH&HQWUDO%DQNPDQDJHPHQWVWDWHGWKDWLWZDVWKH%DQN·V
policy to allow employees to work reduced hours during the four years
following childbirth. The Bank also sought to justify its actions with regard
to instances that were mentioned by complainant.
7KH%DQNH[SODLQHGWKDWWKHÀUVWFDVHFRQFHUQHGHIIRUWVWRUHFUXLWDQHZIXOO
WLPH,QIRUPDWLRQ6\VWHP$XGLWRULQWKH,QWHUQDO$XGLW2IÀFHWRÀOODSRVLWLRQ
WKDWZDVYDFDQWIRUDORQJWLPH:KHQQRDSSOLFDWLRQVZHUHUHFHLYHGWRÀOO
WKLV SRVW DIWHU DQ LQWHUQDO FDOO DQ H[WHUQDO UHFUXLWPHQW SURFHVV ZDV VHW LQ
PRWLRQZKLFKKRZHYHURQO\PDQDJHGWRDWWUDFWRQHHOLJLEOHFDQGLGDWHEXW
VLQFHWKLVFDQGLGDWHFRXOGRQO\ZRUNSDUWWLPHIRUWZHQW\KRXUVSHUZHHN
WKH%DQNKDGHLWKHUWROHDYHWKHSRVLWLRQYDFDQWRUHOVHWRÀOOLWWHPSRUDULO\
on a part-time basis. Since the Bank was reluctant to leave the post
XQDWWHQGHGIRUDORQJHUSHULRGLWZDVGHFLGHGWRFKRRVHWKHVHFRQGRSWLRQ
Nonetheless the Bank management insisted with the Ombudsman that there
ZDVQRFRPSDULVRQEHWZHHQWKHZD\LQZKLFKWKLVYDFDQF\ZDVÀOOHGDQG
complainant’s case.
The second instance concerned an application for an extension of
arrangements for reduced hours that was given favourable consideration.
In this case the Bank management explained that in July 2004 the Bank’s
Executive Management Committee had discussed the policy on reduced
working hours and decided that extensions on the basis of a one-year contract
could only be considered for vacancies arising in the Currency Examination
Room or in the Cash Section where similar arrangements were workable and
ZRXOGQRWGLVUXSWRSHUDWLRQVDQGIROORZLQJWKHDGRSWLRQRIWKLVSROLF\DQ
DSSOLFDWLRQE\DIHPDOHFOHUNDPRWKHURIWZRFKLOGUHQZDVDFFHSWHG7KH
%DQNPDQDJHPHQWZHQWRQWRH[SODLQKRZHYHUWKDWVLQFHZRUNLQWKHVHWZR
sections at the time of the Ombudsman’s investigation demanded full-time
HPSOR\PHQWWKH%DQNKDGQRRSWLRQEXWWRGHSOR\IRXUSDUWWLPHHPSOR\HHV
working on full time hours to meet the heavy workload.
The Bank management pointed out that this was the only instance where a
request by an employee for an extension of arrangements for reduced hours
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had been considered favourably and in fact nine other applications were all
turned down. The Bank insisted that this showed that complainant had not
been subject to any discrimination at all.
The Bank insisted that taking all these circumstances into account it would
be unfair to state that the Bank had discriminated against complainant.
When the Ombudsman communicated this reaction by the Bank to her
JULHYDQFHDQGDVNHGKHUWRVXEPLWKHUYLHZVFRPSODLQDQWIDLOHGWRGRVR
Following a careful assessment of the way in which this situation had
XQIROGHGWKH2PEXGVPDQUHDFKHGWKHFRQFOXVLRQWKDWWKHFODULÀFDWLRQE\
the Central Bank management was sound and acceptable and there were no
valid grounds to sustain complainant’s allegation of discrimination.
At the same time with regard to complainant’s other claim that the Bank’s
refusal to accept her request for voluntary severance of her employment in
terms of the Collective Agreement
and for a lump sum payment under
under the Collective Agreement the the Voluntary Severance Scheme
Central Bank enjoys sole discretion DPRXQWHG WR GLVFULPLQDWLRQ WKH
to consider an application under Ombudsman observed that clause
the Voluntary Severance Scheme 43 of the Agreement under which
DQG RQFH WKH %DQN MXVWLÀHG LWV the Scheme was introduced clearly
discretionary decision, there was VWDWHV WKDW WKH %DQN LV IUHH DFWLQJ
nothing else that the Ombudsman RQ LWV VROH GLVFUHWLRQ WR DFFHSW RU
could add
to refuse an application under this
6FKHPH7KH%DQNKDGMXVWLÀHGLWV
discretionary decision on the grounds that it only considered applications
under this Scheme in areas where certain functions become redundant and
explained that the only exception to this rule was for medical reasons.
On the other hand the Ombudsman noted that complainant did not challenge
the discretion of the Bank or allege that the Bank exercised this discretion
in an arbitrary manner. Complainant also failed to exercise her rights under
the Collective Agreement to challenge the Bank’s decision regarding her
application and had instead decided to resign forthwith.
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Conclusion
Having considered the merits of the case the Ombudsman found no evidence
to conclude that the Central Bank of Malta was guilty of maladministration
in the way in which complainant’s application was handled. There was no
evidence of improper discrimination either in respect of her request for an
extension of the period to work reduced hours or in respect of her application
under the Voluntary Severance Scheme.
7KH2PEXGVPDQÀQDOO\VWDWHGWKDWVLQFHWKHGHFLVLRQWDNHQE\WKH%DQNZDV
in line with the Collective Agreement and since complainant opted to resign
rather than appeal against the Bank’s refusal of her request for an extension
RIKHUSHULRGRIZRUNLQJUHGXFHGKRXUVWKHUHZDVQRWKLQJHOVHWKDWKHFRXOG
add to this case.

_____________
Note
In his Final Report on this grievance the Ombudsman pointed out that in his view this case raised important
institutional issues regarding the relationship between the Central Bank of Malta and the Government and
the extent of independence and autonomy that the Central Bank of Malta enjoys in determining its staff
policies and the conditions of employment of its employees.
6XEVHTXHQWWRWKHLVVXHRIWKLV)LQDO5HSRUWWKH2PEXGVPDQODXQFKHGDQRZQLQLWLDWLYHLQYHVWLJDWLRQ
where he considered the issues mentioned above in the light of the status of the Central Bank of Malta
as a National Central Bank within the European System of Central Banks and of the European Central
Bank (ECB Statute). The Ombudsman also decided to extend the scope of his review by focusing on
principles that should guide public authorities in their reactions to decisions by the national government
on matters that regulate the public administration but do not impinge on their policies or on the exercise
of their functions.
The report on this investigation entitled 2ZQLQLWLDWLYH UHSRUW E\ WKH 3DUOLDPHQWDU\ 2PEXGVPDQ ²
3ULQFLSOHV WKDW VKRXOG JRYHUQ UHODWLRQV EHWZHHQ WKH QDWLRQDO JRYHUQPHQW DQG SXEOLF DXWKRULWLHV DQG
entitiesZDVLVVXHGE\WKH2IÀFHRIWKH2PEXGVPDQLQ-DQXDU\
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Case No I 114
PILOTAGE AND MOORING BOARD

Wanting more than anything else to work as a Mooringman

The complaint
The Ombudsman received a complaint regarding the choice made by the
3LORWDJHDQG0RRULQJ%RDUGWRÀOOYDFDQFLHVIRU0RRULQJPHQLQWKH0RRULQJ
Section of the Malta Maritime Authority.
Following a call for applications in the *RYHUQPHQW*D]HWWH on 15 September
 FRPSODLQDQW IHOW DJJULHYHG E\ WKH VHOHFWLRQ RI VRPH SHUVRQV ZKR
were to be appointed licensed Mooringmen when the results of this call
ZHUH ÀQDOO\ SXEOLVKHG LQ 0D\   +H KHOG WKDW DPRQJ WKH VXFFHVVIXO
DSSOLFDQWVWKHUHZHUHVRPHZKRVHTXDOLÀFDWLRQVZHUHLQIHULRUWRWKRVHWKDW
he possessed while he alleged that others were successful on the strength of
IDOVHFHUWLÀFDWHVWKDWKDGSDVVHGXQGHWHFWHG
Complainant further claimed that although he understood that he was
RULJLQDOO\ SODFHG VHYHQWK LQ WKH OLVW RI VXFFHVVIXO FDQGLGDWHV KH KDG EHHQ
KLJKO\VXUSULVHGWRÀQGWKDWLQWKHÀQDOSXEOLVKHGUHVXOWKHKDGGURSSHGWR
thirteenth position.
Complainant stated that he was aware that only three of the successful
candidates possessed an Engine Driver’s licence Grade 3 that was required
of applicants while two of the selected applicants did not even possess the
seafaring experience that had been asked for in the call for applications and
QHYHUSHUIRUPHGDQ\ZRUNDWVHD7KLVOHGKLPWRDIÀUPWKDWLIWKHVHSHUVRQV
FODLPHGWRSRVVHVVWKHFHUWLÀFDWHRIDQ(QJLQH'ULYHUWKHLUFHUWLÀFDWHVPXVW
KDYH EHHQ IDOVH DQG KH XUJHG WKH 2PEXGVPDQ WR HQVXUH WKDW FHUWLÀFDWHV
presented by applicants to the Authority were genuine. He also went
on to allege that the selection of applicants was based on their political
DIÀOLDWLRQV
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Complainant explained that he had worked at sea for several years on various
vessels but despite this experience he was only given a low mark for his
technical knowledge. He also implied that the marks that he was awarded
under each selection criterion did not correspond to the marks that he had
UHFHLYHGLQWKHÀUVWSODFHDQGWKDWDWVRPHSRLQWGXULQJWKHVHOHFWLRQSURFHVV
some underhand manoeuvres must have taken place.

Facts and considerations
7KH 2PEXGVPDQ IRXQG WKDW WKH FDOO IRU DSSOLFDWLRQV WR ÀOO YDFDQFLHV IRU
Mooringmen that appeared in the *RYHUQPHQW*D]HWWH of 15 September 2006
had been issued by the Pilotage and Mooring Board in terms of the Malta
Maritime Authority Act since one of the functions of this Board is to conduct
examinations for Mooringmen and to assume responsibility for the whole
selection process. The Authority in turn issues licences for Mooringmen
once the Pilotage and Mooring Board submits its recommendations on the
persons who are to be issued with a licence.
In order to be eligible under the call for applications for a Mooringman
licence candidates needed to be in possession of an Engine Driver’s licence
Grade 3 or higher or a Boatmaster licence Grade 2 issued in accordance with
WKH&RPPHUFLDO9HVVHOV5HJXODWLRQV$SSOLFDQWVZHUHDOVRUHTXLUHG
WRSURYLGHHYLGHQFHRIJRRGFKDUDFWHULQFOXGLQJDSROLFHFRQGXFWFHUWLÀFDWH
EHRYHUHLJKWHHQ\HDUVRIDJHEXWQRWRYHUÀIW\RQWKHFORVLQJGDWHRIWKH
FDOOIRUDSSOLFDWLRQVDQGEHFHUWLÀHGDVSK\VLFDOO\ÀWDQGDEOHWRSHUIRUP
duties normally performed by Mooringmen by a medical board set up by the
Minister responsible for ports.
The Ombudsman also found that the licences that candidates needed to
submit with their applications are issued by the Malta Maritime Authority
DIWHUDSSOLFDQWVZRXOGKDYHVDWLVÀHGVHYHUDOFULWHULDIRUHOLJLELOLW\LQFOXGLQJ
WKHUHTXLUHGQXPEHURI\HDUVRIVHUYLFHRQVHDFUDIW7KXVLQRUGHUWREH
given a licence for an Engine Driver Grade 3 an applicant needs to have
provided appropriate service on vessels of not less than 75kW for at least
six months while in order to be given a Boatmaster Grade 2 licence it is
necessary to have provided appropriate service for at least twelve months
DQGEHLQSRVVHVVLRQRID*HQHUDO3XUSRVH+DQG&HUWLÀFDWH
29

The Ombudsman observed that it is entirely the responsibility of the Malta
0DULWLPH$XWKRULW\WKDWDZDUGVWKHVHFHUWLÀFDWHVWRHQVXUHDQGYHULI\EHIRUH
WKH LVVXH RI D FHUWLÀFDWH WKDW WKH SHULRG RI VHUYLFH DW VHD FODLPHG E\ DQ
applicant has been really undertaken. This means that although it was the
Pilotage and Mooring Board that issued the call for applications that gave
ULVHWRFRPSODLQDQW·VJULHYDQFHWKLV%RDUGZDVQRWUHVSRQVLEOHWRFDUU\RXW
DQ\YHULÀFDWLRQWKDWWKHFHUWLÀFDWHVSUHVHQWHGE\DSSOLFDQWVZHUHJHQXLQH
The task of the Board was to ensure that each applicant would attach the
licence that allowed him to be eligible together with his application and that
any such licence had been issued by the relevant authority.
In order to ascertain whether an individual possesses the years of experience
DQGWKHPLQLPXPTXDOLÀFDWLRQVUHTXLUHGXQGHUWKH7UDLQLQJDQG&HUWLÀFDWLRQ
*XLGDQFHRIWKH&RPPHUFLDO9HVVHOV5HJXODWLRQVIRUSHUVRQVVHUYLQJ
RQFRPPHUFLDOYHVVHOVRSHUDWLQJZLWKLQSRUWVDQGLQVLGH0DOWHVHZDWHUVWKH
Malta Maritime Authority demands a declaration that indicates an applicant’s
experience on seagoing vessels that needs to be signed by an authorised
person in the organization where the applicant would have provided this
service. The Authority does not carry out any checks on these statements
DQG GRHV QRW HYHQ DVN IRU D FHUWLÀFDWH E\ WKH (PSOR\PHQW DQG 7UDLQLQJ
Corporation to verify whether an individual’s claim to have been employed
with the organization that is mentioned in the declaration is true or not. In
RWKHUZRUGVDQ\VXFKGHFODUDWLRQLVDFFHSWHGDWLWVIDFHYDOXHDQGFRQVLGHUHG
to be in ERQDÀGH without having been subjected to any scrutiny or check at
all.
7KH2PEXGVPDQSRLQWHGRXWWKDWDOWKRXJKYHULÀFDWLRQZRXOGEHXVHIXOLQ
RUGHUWRDVFHUWDLQWKHWUXWKRIDGHFODUDWLRQWKDWLVSUHVHQWHGE\DQDSSOLFDQW
LWKDGWREHPDGHFOHDUWKDWWKHVHSURFHGXUHVPHUHO\UHÁHFWWKRVHPHQWLRQHG
LQWKH7UDLQLQJDQG&HUWLÀFDWLRQ*XLGDQFHZKLFKSURYLGHDVIROORZVLQVRIDU
DVTXDOLÀFDWLRQFULWHULDDUHFRQFHUQHG
“$OOUHTXLUHGHYLGHQFHRIVHUYLFHPXVWEHSUHVHQWHGLQWKHIRUPRIWHVWLPRQLDOV
7KHVHPXVWEHSURYLGHGE\UHVSRQVLEOHSHUVRQVSUHIHUDEO\KROGLQJDGHFNRU
HQJLQHFHUWLÀFDWHRIFRPSHWHQF\RUDSHUVRQKROGLQJDPDQDJHULDOSRVLWLRQ
ZLWKLQWKHFRPSDQ\VHUYHG.”
,Q DGGLWLRQ WR KLV GRXEWV RQ WKH H[WHQW WR ZKLFK FHUWLÀFDWHV WKDW ZHUH
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SUHVHQWHGE\VRPHDSSOLFDQWVZHUHDXWKHQWLFFRPSODLQDQWSURWHVWHGDERXW
the result that he obtained in his interview. The Ombudsman noted that even
EHIRUHWKHSURFHVVWRLQWHUYLHZFDQGLGDWHVJRWXQGHUZD\WKHVHOHFWLRQERDUG
that was appointed by the Pilotage and Mooring Board had established the
criteria that were to guide its task to award marks to candidates and that the
maximum marks to be allocated under each criterion were as follows:
TXDOLÀFDWLRQV 
 personality/character
 experience
 health and safety
 practical knowledge
 technical knowledge
 ability to swim




PDUNV
5 marks
5 marks
5 marks
25 marks
25 marks
5 marks

According to the result sheet that was compiled by the selection board and
ZKLFKZDVVHHQE\WKH2PEXGVPDQFRPSODLQDQWZDVDZDUGHGPDUNVRXW
RIDQGZDVFODVVLÀHGLQWKLUWHHQWKSODFH7KHVHUHVXOWVFRQÀUPHGWKDW
complainant was completely off the mark when he claimed that he had been
placed seventh.
The Ombudsman’s investigation showed that when it was found that there
ZHUHQRWHQRXJKYDFDQWSRVWVIRUDOOVXFFHVVIXODSSOLFDQWVWKHIRXUFDQGLGDWHV
ZKRZHUHSODFHGMRLQWO\LQÀIWKSRVLWLRQHDFKZLWKPDUNVZHUHDJDLQ
FDOOHGIRUDQLQWHUYLHZLQRUGHUWRHVWDEOLVKWKHÀQDORUGHU7KHYHULÀFDWLRQ
RI PDUNV DZDUGHG WR HDFK FDQGLGDWH DQG FDUULHG RXW E\ WKH 2PEXGVPDQ
KRZHYHUFRQÀUPHGWKDWWKHÀQDOOLVWWKDWZDVSXEOLVKHGZLWKHDFKFDQGLGDWH·V
ÀQDO SODFLQJ ZDV FRUUHFW DQG IDLWKIXOO\ SRUWUD\HG WKH SRVLWLRQ GXH RQ WKH
basis of marks awarded to each applicant.
Although the Ombudsman ascertained that complainant’s marks under the
FULWHULD LQ WKH VHTXHQFH OLVWHG DERYH ZHUH UHVSHFWLYHO\      
DQG  GXULQJ D PHHWLQJ ZLWK WKH 2PEXGVPDQ FRPSODLQDQW PHUHO\ VWXFN
to his allegation that these marks were not the ones that he was originally
awarded by the selection board but failed to provide any evidence to back his
allegation. Neither could he provide any information regarding the marks
that he asserted that he was originally awarded or show that he had ever
formally approached the selection board and asked to be given details about
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the marks that he obtained under each of the seven criteria.
When the Ombudsman subsequently passed on to complainant a breakdown
RIWKHRYHUDOOPDUNWKDWKHKDGEHHQDZDUGHGKLVRQO\UHWRUWZDVWKDWKHIDLOHG
to understand how he had only been given twelve marks for his technical
knowledge when two members of the selection board had commented that
he had performed well during his interview.
The Ombudsman made it clear in his Final Opinion on this case that in
similar grievances he has to limit his scrutiny to a review of objective criteria
DGRSWHGE\WKHVHOHFWLRQERDUGZKLFKFRXOGEHYHULÀHGZLWKDFHUWDLQDPRXQW
of accuracy. The Ombudsman does not subject to his scrutiny criteria used
by members of a selection board in their evaluation of applicants that are
dependent on the subjective assessment carried out by these members on the
individual performance of each candidate during an interview. This position
is understandable not least in view of the fact that neither the Ombudsman
nor his representatives are at any time involved throughout the selection
SURFHVVRUDWWHQGLQWHUYLHZV0RUHRYHUPHPEHUVRIDVHOHFWLRQERDUGDUH
JHQHUDOO\ SHUVRQV ZLWK VHYHUDO \HDUV RI H[SHULHQFH LQ WKHLU SDUWLFXODU ÀHOG
ZKLFK LQ FHUWDLQ LQVWDQFHV VXFK DV LQ WKH JULHYDQFH LQ TXHVWLRQ DUH RI D
technical nature.
The Ombudsman observed that taken together the two criteria – Practical
Knowledge and 7HFKQLFDO .QRZOHGJH ² with a share of 50% of the total
marks depend to a large extent on an individual’s performance during the
LQWHUYLHZ)URPDYHULÀFDWLRQFDUULHGRXWE\WKH2IÀFHRIWKH2PEXGVPDQLW
resulted that marks allocated under each of these two criteria by the selection
board were determined on the basis of replies given by candidates during
their interview to questions put to them by the board.
As has already been made clear the Ombudsman has no competence to
involve himself in marks awarded to candidates for their performance or to
recommend any variations in marks that are linked to the assessment given by
members of the board to replies given by candidates during their interviews.
+DYLQJVDLGWKLVKRZHYHUWKH2PEXGVPDQFRXOGQRWEXWFRPPHQWWKDWRQ
WKHZKROHFRPSODLQDQW·VSHUIRUPDQFHGXULQJKLVLQWHUYLHZZLWKRXWRID
PD[LPXPRIPDUNVVHHPHGTXLWHVDWLVIDFWRU\
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Conclusion
On the strength of the evidence that he gathered the Ombudsman admitted that
KHIRXQGQRWKLQJXQWRZDUGXQMXVWZURQJRULOOHJDOLQWKLVVHOHFWLRQSURFHVV
+H SRLQWHG RXW KRZHYHU WKDW KH
utmost care should be given to the wished to take this opportunity to
practice that is gaining ground emphasize that utmost care should
whereby the relative importance be given to the practice that seemed
of subjective criteria in a selection to be gaining ground in several
process is increasing at the selection processes whereby the
expense of objective criteria that relative strength and importance
could be scrutinized by a review of subjective criteria to assess the
body or person
performance of candidates were
being increased at the expense of
objective criteria that could more readily be scrutinized by an independent
review body or person.
The Ombudsman observed that this emerging practice allows a greater
element of freedom to selection boards in their evaluation of candidates who
appear before them for an interview and substantially reduces the possibility
RIDQLQGHSHQGHQWIDLUDQGMXVWVFUXWLQ\RIWKHZKROHVHOHFWLRQSURFHVVLQ
the event that doubts are raised as to whether it was done faithfully after the
selection board would complete its task.
The Ombudsman ended his Final Opinion by bringing to the fore his concern
at this rather recent development where a substantial share of marks – in
certain instances rising to even more than 50% – are allocated to purely
subjective criteria since this reduces the element of transparency which ought
to be an indispensable feature of any process to select or to recruit staff or
even to promote staff to higher positions.
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Case No I 139
FOUNDATION FOR SOCIAL WELFARE SERVICES

The employee who disliked working for sapport
but found no support from the Ombudsman

The complaint
The Ombudsman received a complaint from a person who claimed to be
an employee of sedqaWKHQDWLRQDODJHQF\DJDLQVWGUXJDQGDOFRKRODEXVH
WKDW IDOOV XQGHU WKH )RXQGDWLRQ IRU 6RFLDO:HOIDUH 6HUYLFHV ZKR UHSRUWHG
that in May 2007 he was transferred to sapportDQRWKHUDJHQF\ZLWKLQWKH
Foundation that provides assistance to improve the quality of life of persons
with a disability. Complainant felt aggrieved at this transfer because he
believed that it had been engineered behind his back merely to accommodate
another employee who was unwanted in this organization.
Complainant also expressed annoyance at the fact that attempts to seek
an explanation about this transfer were unsuccessful because the Chief
([HFXWLYH2IÀFHURIWKH)RXQGDWLRQSHUVLVWHQWO\UHIXVHGWRPHHWKLP(TXDOO\
unsuccessful were efforts by his union to intervene with the management of
the Foundation.
)DFHGZLWKWKLVVLWXDWLRQFRPSODLQDQWDVNHGWKH2IÀFHRIWKH2PEXGVPDQ
to intervene on his behalf because he felt that it was unfair on him to be sent
to work elsewhere to make way for another employee when he had been
working at sedqa for no less than thirteen years and always gave sterling
service to this organization.

Facts of the case
During the Ombudsman’s investigation complainant reported that as from
May 2007 his workload was split and he spent two days per week in sedqa
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and the remaining three days in VDSSRUW&RPSODLQDQWH[SODLQHGWKDWDWÀUVW
he had accepted these arrangements because he was led to believe that they
were meant to be of a temporary nature and because he was aware that the
person whom he was substituting at sapport had personal problems and he
was willing to give a helping hand until such time as these problems were
sorted out. Complainant told the Ombudsman that although he enlisted the
VXSSRUWRIKLVXQLRQWRÀQGRXWIURPsedqa when the situation would go back
WRQRUPDOVRWKDWKHZRXOGUHYHUWWRKLVIRUPHUSRVLWLRQKHUHPDLQHGZLWKRXW
an answer.
Complainant stated that he had been employed at sedqa since 1996 as a
3UHYHQWLRQ$VVLVWDQW2IÀFHUDQGSHUIRUPHGPDLQO\PHVVHQJHULDODQGGULYLQJ
GXWLHV+RZHYHUKHIHOWWKDWKLVWUDQVIHUWRsapport was unacceptable even
though he knew that both sedqa and sapport formed part of the Foundation
for Social Welfare Services but were two separate entities each led by a
different director.
:KHQ WKH 2IÀFH RI WKH 2PEXGVPDQ LQTXLUHG DERXW WKHVH DOOHJDWLRQV WKH
management of the Foundation replied that complainant’s version did
QRW IDLWKIXOO\ UHÁHFW WKH ZD\ LQ ZKLFK HYHQWV XQIROGHG  ,W ZDV H[SODLQHG
that complainant commenced his employment on 23 April 1996 with the
)RXQGDWLRQIRU0HGLFDO6FLHQFHVDQG6HUYLFHVDVWKH)RXQGDWLRQZDVWKHQ
known. Over the years this Foundation was restructured and transformed
into the Foundation for Social Welfare Services and included under its wings
WKUHHGLIIHUHQWDJHQFLHVLQWKHÀHOGRIVRFLDOVROLGDULW\²DSSRěěsapport and
sedqa.
Management insisted that complainant was wrong to state that he was a
sedqa employee since he was in fact an employee of the Foundation. This
meant that like other employees in the Foundation’s central administrative
XQLW WKDW VHUYLFHV WKH WKUHH PHPEHU LQVWLWXWLRQV KH FRXOG EH GHWDLOHG WR
carry out any duties and tasks pertaining to his grade in any one of these
agencies. These arrangements to service the three institutions by means of a
FHQWUDODGPLQLVWUDWLYHVHWXSORFDWHGDWWKH)RXQGDWLRQ·VKHDGRIÀFHDW6DQWD
9HQHUDZHUHFRQÀUPHGE\WKHIDFWWKDWQRQHRIWKHVHDJHQFLHVKDVDPRQJ
its employees a full-time messenger/driver since these tasks are allocated
among employees in this grade by the Foundation’s central administration.
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The management of the Foundation insisted that complainant had carried
out these duties together with other employees in the same grade since 2004
DFFRUGLQJWRWKHH[LJHQFLHVRIWKH)RXQGDWLRQ&RQVHTXHQWO\FRPSODLQDQW
was at the service of every organization within the Foundation and at the
time that he submitted his grievance to the Ombudsman his duties were
shared between sedqa and VDSSRUW
The management of the Foundation also observed that what could possibly
KDYH OHG FRPSODLQDQWWR DSSURDFK WKH 2IÀFH RI WKH 2PEXGVPDQ ZHUH WKH
disciplinary steps taken against him some time earlier when he refused to
deliver letters sent by sapport to Valletta and had also refused to carry out
RWKHUGXWLHVDVVLJQHGWRKLPE\WKH)RXQGDWLRQ·V &KLHI([HFXWLYH2IÀFHU
)ROORZLQJ WKLV DFW RI LQVXERUGLQDWLRQ RWKHU )RXQGDWLRQ HPSOR\HHV ZHUH
required to perform the duties that complainant refused to undertake in order
to tide over the situation.
The management of the Foundation insisted that complainant ought to have
been fully aware of his duties. His contract of service dated 23 April 1996
with the Foundation for Medical Sciences and Services made reference to
the full range of his main duties and responsibilities that were outlined in
Appendix A of this contract and stated that these duties would be revised
IURPWLPHWRWLPHDFFRUGLQJWRWKHH[LJHQFLHVRIWKH)RXQGDWLRQ%HVLGHV
LQ 6HSWHPEHU  WKH )RXQGDWLRQ·V 6HQLRU 0DQDJHU +XPDQ 5HVRXUFHV
had given complainant a document that made reference to certain tasks that
formed part of his duties even though he held that they did not form part of
his responsibilities.
2QKLVSDUWWKH)RXQGDWLRQ·V&KLHI([HFXWLYH2IÀFHUDGPLWWHGWKDWKHZDV
not aware that complainant had in the last few months ever asked to speak
WRKLPDOWKRXJKDVIDUDVKHFRXOGUHFDOOZKHQHYHUWKLVHPSOR\HHLQWKHSDVW
H[SUHVVHGKLVZLVKWRPHHWKLPRQLVVXHVWKDWZHUHUHODWHGWRKLVGXWLHVKH
IRXQGQRGLIÀFXOW\DWDOOWRGRVR
In his reply to these statements complainant insisted that in the execution
RI KLV GXWLHV DQG UHVSRQVLELOLWLHV KLV HPSOR\PHQW FRQWUDFW LQGLFDWHG WKDW
he was responsible to the National Coordinator of the Foundation’s Drug
DQG$OFRKRO'HSHQGHQFH6HUYLFHVRUDQ\RWKHURIÀFHUVRGHOHJDWHGE\WKH
National Coordinator and not to the head of the (now defunct) Foundation
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for Medical Sciences and Services or of the Foundation for Social Welfare
Services that took over its responsibilities. He insisted that for the last
thirteen years he was based at sedqa and it was only in the last year or so that
he had been told that he was also expected to work for VDSSRUW
Complainant went on to say that the Appendix that was supposed to be attached
to his employment contract was never given to him despite his insistence for
a copy and he used to be informed by word of mouth of the duties that were
supposed to have been included in this job description. He stated that despite
this lack of information about the exact range of his duties that inevitably
EURXJKWDERXWDFHUWDLQDPRXQWRIÁH[LELOLW\LQKLVZRUNKHQHYHUIRXQGDQ\
SUREOHPZKDWVRHYHUWRDGRSWDÁH[LEOHDSSURDFKWRZDUGVKLVZRUNDQGZDV
SUHSDUHGWRVKRZÁH[LELOLW\DWDOOWLPHV+HPDLQWDLQHGKRZHYHUWKDWLQWKH
way in which he was transferred to sapport he had every reason to believe
that he had been subjected to discrimination because another employee was
detailed to carry out his former work at sedqa for no apparent reason whereas
he was told to establish his work base at sapport. In his view this transfer
constituted a discriminatory transfer under the Industrial and Employment
Relations Act.
Complainant reiterated that he never refused to carry out work assigned to
him or had been insubordinate but merely refused to perform additional
duties because he felt that his workload had increased considerably and he
was never offered any help to carry out these tasks even though on no less
WKDQIRXURFFDVLRQVKHLQIRUPHGKLVVXSHULRUVDERXWWKHGLIÀFXOWLHVWKDWKH
was facing to cope with this additional work.
The Chief Executive of the Foundation reacted to complainant’s views
E\ SRLQWLQJ RXW WKDW WKH SRVLWLRQ RI 3UHYHQWLRQ$VVLVWDQW 2IÀFHU KDG EHHQ
abolished and referred to paragraph 2 Responsibilities and Accountability
of complainant’s employment contract that stated that his duties and
responsibilities could change from time to time according to the exigencies of
WKH)RXQGDWLRQ0RUHRYHUVLQFHKHÀUVWMRLQHGWKH)RXQGDWLRQFRPSODLQDQW
had always worked as a driver/messenger and received the remuneration that
is linked to this position and to these duties.
7KH &KLHI ([HFXWLYH 2IÀFHU ZHQW RQ WR H[SODLQ WKDW DV D UHVXOW RI WKH
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UHVWUXFWXULQJRIWKHWKUHHDJHQFLHVWKDWRSHUDWHLQWKHÀHOGRIVRFLDOZHOIDUH
DQG WKHLU LQFRUSRUDWLRQ XQGHU WKH )RXQGDWLRQ IRU 6RFLDO:HOIDUH 6HUYLFHV
all their employees were transferred to the Foundation. Obviously this also
happened in the case of complainant and was fully in line with his original
employment contract with the Drug and Alcohol Dependence Services of the
)RXQGDWLRQIRU0HGLFDO6FLHQFHVDQG6HUYLFHVZKLFKVWDWHGDPRQJVWRWKHU
WKLQJVWKDWFRPSODLQDQWDJUHHGWKDW´«««LQWKHHYHQWWKDWUHVSRQVLELOLW\
IRUDGPLQLVWUDWLRQRIWKHVWDWXWRU\VHUYLFHDJDLQVWGUXJDQGDOFRKRODEXVH
KDVEHHQWUDQVIHUUHGWRDVHSDUDWHHQWLW\RWKHUWKDQWKH)RXQGDWLRQSURYLGHG
WKDWWKLVLVDVHSDUDWHGLVWLQFWDQGDXWRQRPRXVHQWLW\DQGQRWDJRYHUQPHQW
department …… (complainant) … would terminate his employment with the
Foundation and would accept his employment under this agreement with the
new entityµ7KH&KLHI([HFXWLYH2IÀFHUH[SODLQHGWKDWVLQFHWKHQERWKWKH
Foundation for Medical Sciences and Services and the Drug and Alcohol
Dependence Services had ceased to function and the Foundation for Social
Welfare Services had taken over their operations.
The Chief Executive insisted that complainant formed part of the central
administrative unit of the Foundation and dismissed his claim that any
employee in this set up was permanently attached to any one single agency
that is incorporated in the Foundation. He maintained that tasks that need
to be done every day in terms of driving and messengerial services are
distributed fairly among Foundation employees in this category.
It was also pointed out to the Ombudsman that it was simply untrue that
complainant always obeyed all the instructions issued to him and he was in
fact given two warnings for refusal to perform his duties.

Comments and considerations by the Ombudsman
In his Final Opinion the Ombudsman made it clear that he has always
maintained that the allocation
the allocation of duties and of duties and responsibilities to
responsibilities to employees and employees and the deployment
the deployment of workers are a of workers are a prerogative of
prerogative of management
management which is responsible
for the day to day running of the
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institution or entity concerned and needs to ensure that service provision is
DWDOOWLPHVHIÀFLHQW
The Ombudsman does not intervene in management decisions of this nature
except when there is evidence that an employee has been transferred to
another position in a vindictive manner or as a form of punishment or else
there is proof that any new duties assigned to an employee are degrading or
incompatible with the rank of the employee. The Ombudsman admitted that
RQWKHEDVLVRIWKHLQIRUPDWLRQWKDWKHJDWKHUHGDERXWWKLVFDVHLWGLGQRW
appear that complainant’s transfer could in any way be regarded as either
vindictive or punitive.
The Ombudsman observed that complainant had not substantiated his
allegation that another employee of the Foundation previously stationed at
sapport had been transferred on a permanent basis to sedqa to perform the
GXWLHVWKDWKHXVHGWRFDUU\RXW$FFRUGLQJWRWKH2PEXGVPDQFRPSODLQDQW
seemed to harbour the view that once he had been performing these duties
since sedqaZDVVHWXSKHZDVHQWLWOHGWRFRQWLQXHWRSHUIRUPWKHVHWDVNV
and that management had no right ever to ask him to perform his duties with
another agency that falls under the Foundation regardless of the fact that he
LQVLVWHGWKDWKHQHYHUREMHFWHGWRDFHUWDLQDPRXQWRIÁH[LELOLW\LQKLVZRUN
The Ombudsman also took into consideration the insistence by the
management of the Foundation that complainant’s claims were unfounded
as well as the suspicion that he submitted his grievance in retaliation for
disciplinary action against him by the management of the Foundation.
The Ombudsman observed that although complainant had been at sedqa as
IURP KLV ÀUVW GD\ RI ZRUN WKLV GLG QRW PHDQ WKDW PDQDJHPHQW FRXOG QRW
assign him other tasks in another agency that fell under the responsibility of
WKH )RXQGDWLRQ IRU 6RFLDO:HOIDUH 6HUYLFHV  ,QGHHG FRPSODLQDQW KLPVHOI
admitted that he knew well that both sedqa and sapport are entities that fall
under the Foundation.
The Ombudsman was of the opinion that when everything was taken into
account it was obvious that in 1996 complainant had not been recruited
directly by sedqaDQDJHQF\WKDWDWWKDWWLPHIRUPHGSDUWRIWKH)RXQGDWLRQ
for Medical Sciences and Services – as the Foundation was then called – but
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E\WKH)RXQGDWLRQLWVHOIRUWREHPRUHSUHFLVHE\WKHFHQWUDODGPLQLVWUDWLYH
unit that was responsible at the time for the running and management of the
)RXQGDWLRQ$VDUHVXOWLQWKHZDNHRIWKHUHVWUXFWXULQJRIWKHDJHQFLHVDQG
of the services that were being provided when the Foundation for Medical
Sciences and Services was in due course replaced by the Foundation for Social
:HOIDUH 6HUYLFHV FRPSODLQDQW UHPDLQHG DQ HPSOR\HH RI WKLV )RXQGDWLRQ
DQG QRW DV KH ZURQJO\ FODLPHG RI sedqa. This was also clear from his
employment contract which stipulated that in the event that responsibility
for the administration of the service against drug and alcohol abuse would be
WUDQVIHUUHGWRDQRWKHUJRYHUQPHQWHQWLW\LWVHPSOR\HHVZRXOGEHWUDQVIHUUHG
to this new organization.
,QWKHÀQDODQDO\VLVWKH2PEXGVPDQUHFDOOHGWKDWWKLVFRPSODLQWZDVOLPLWHG
to a transfer that was alleged to have been discriminatory and not about
complainant’s duties and functions or about disciplinary procedures that
were taken against him. The Ombudsman raised this point because from
GRFXPHQWDWLRQ PDGH DYDLODEOH WR KLP GXULQJ KLV LQYHVWLJDWLRQ LW UHVXOWHG
that the two sides were unable to agree on complainant’s duties even though
WKH\VHHPHGWRDJUHHWKDWLQOLQHZLWKZKDWZDVODLGGRZQLQKLVHPSOR\PHQW
FRQWUDFWFRPSODLQDQW·VGXWLHVZHUHÁH[LEOHDQGFRXOGEHUHYLHZHGIURPWLPH
to time according to the exigencies of the Foundation.
The Ombudsman concluded that although this matter was of an industrial
QDWXUHWKDWVWULFWO\VSHDNLQJGLGQRWIDOOXQGHUWKHPDQGDWHRIKLV2IÀFHKH
felt that a copy of the Appendix to which complainant’s employment contract
PDGHUHIHUHQFHDQGZKLFKDFFRUGLQJWRFRPSODLQDQWKDGQRWEHHQSURYLGHG
WRKLPVKRXOGEHJLYHQWRKLPDWDQHDUO\RSSRUWXQLW\
At the same time the Ombudsman recommended that in order to avoid any
RWKHUSRVVLEOHIXWXUHFRQIURQWDWLRQWKHPDQDJHPHQWRIWKH)RXQGDWLRQVKRXOG
draw complainant’s attention to his revised job description with particular
emphasis on his obligations and his commitment to serve the Foundation as
distinct from any agency that falls under the Foundation.

Conclusion
On the basis of the above considerations the Ombudsman stated that the
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FRPSODLQWZDVQRWMXVWLÀHG
The Ombudsman was pleased to note that a few days after the submission
of his Final Opinion the management of the Foundation for Social Welfare
Services complied with his recommendation and made available to
complainant a new job description with full details on his responsibilities
and duties.
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Case No I 274
HEALTH DIVISION

A short-lived membership of
the Specialist Accreditation Committee for the medical profession

The complaint
The Geriatric Medicine Society of Malta lodged a complaint with the
2IÀFH RI WKH 2PEXGVPDQ LQ UHVSHFW RI UHSUHVHQWDWLRQ RQ WKH 6SHFLDOLVW
Accreditation Committee (SAC) for medical practitioners. The Society felt
aggrieved at the Government’s decision to change legislation that meant it no
ORQJHUTXDOLÀHGWREHUHSUHVHQWHGRQWKLV6SHFLDOLVW$FFUHGLWDWLRQ&RPPLWWHH
established under the Health Care Professions Act.

Background information
7KH +HDOWK &DUH 3URIHVVLRQV$FW DPRQJVW RWKHU SURYLVLRQV HVWDEOLVKHV D
Specialist Accreditation Committee for each of several professions such as
PHGLFDO SUDFWLWLRQHUV GHQWDO VXUJHRQV SKDUPDFLVWV QXUVHV DQG PLGZLYHV
and other professions complementary to medicine.
The composition of each Committee is laid down in article 30 of the Act
and includes under subarticle 2(d) “RQH PHPEHU QRW EHLQJ D PHPEHU
RI WKH UHOHYDQW &RXQFLO DSSRLQWHG E\ HDFK RI WKH UHOHYDQW SURIHVVLRQDO
associations.”1 6XEDUWLFOH  IXUWKHU GHÀQHV ´UHOHYDQW SURIHVVLRQDO
associations” for the purpose of article 30 of the Act as associations “listed
LQ3DUW,RIWKH)RXUWK6FKHGXOH.”
When the law was enacted in 2003 conditions listed in Part I of the Fourth
Schedule to enable a health care professional association to be recognized
______

Under the Health Care Professions Act ´WKH UHOHYDQW &RXQFLOµ in relation to medical practitioners
refers to the Medical Council.

1
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for the purpose of representation on a Specialist Accreditation Committee
LQFOXGHG DPRQJ RWKHUV WKDW WKH DVVRFLDWLRQ KDG WR EH UHJXODWHG E\ D
VWDWXWHWKDWZDVDYDLODEOHWRWKHSXEOLFLQJHQHUDODPLQLPXPRIÀIWHHQIXOO
members registered with the relevant Council; and participated actively in
post-graduate education and continuing professional development.
It was an amendment regarding the requirement concerning membership that
formed the merits of the complaint that was registered with the Ombudsman
by the Geriatric Medicine Society of Malta in June 2008.
When the Health Care Professions Act came into force in 2004 the Geriatric
Medicine Society of Malta was not included among associations listed in the
Fourth Schedule to the Act and entitled to be represented on the Specialist
Accreditation Committee for medical practitioners. This exclusion took
SODFHHYHQWKRXJKJHULDWULFVDSSHDUVDPRQJÀIW\PHGLFDOVSHFLDOLWLHVLQWKH
Fifth Schedule in respect of which the Specialist Accreditation Committee
IRUPHGLFDOSUDFWLWLRQHUVFRXOGLVVXHFHUWLÀFDWHVRIFRPSOHWLRQRIVSHFLDOLVW
training.
Although this situation was corrected by Legal Notice No 147 of 2006 with
the addition as from July 2006 of the Geriatric Medicine Society of Malta
WR WKH OLVW RI SURIHVVLRQDO DVVRFLDWLRQV LQ WKH )RXUWK 6FKHGXOH KRZHYHU
VXEVHTXHQW WR WKH LQWURGXFWLRQ RI /HJDO 1RWLFH 1R  RI  SDUDJUDSK
(d) of article 1 of Part I of the Fourth Schedule was amended to state that a
professional association consisting wholly of health care professionals must
have:
“«« D PLQLPXP RI ÀIWHHQ IXOO PHPEHUV UHJLVWHUHG ZLWK WKH UHOHYDQW
Council:
3URYLGHG WKDW LQ UHVSHFW RI PHGLFDO SUDFWLWLRQHUV WKH ÀIWHHQ IXOO PHPEHUV
KDYHWREHUHJLVWHUHGDVVSHFLDOLVWVZLWKWKHUHOHYDQW&RXQFLO.”
Since the Geriatric Medicine Society was unable to meet this new
requirement that full members had to be registered as specialists with the
0HGLFDO&RXQFLOLWFHDVHGWREHHQWLWOHGWRUHSUHVHQWDWLRQRQWKH6SHFLDOLVW
Accreditation Committee. This meant that its presence on the SAC for the
medical profession barely lasted two years.
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The Ombudsman’s investigation
The Ombudsman found that when the Health Care Professions Act was
drafted in 2002 and 2003 following extensive consultations between the
+HDOWK'LYLVLRQDQGXQLRQVDQGSURIHVVLRQDODVVRFLDWLRQVWKHFRPSRVLWLRQ
of Specialist Accreditation Committees had featured prominently in these
discussions. On this issue it was agreed to introduce a minimum threshold
RIÀIWHHQPHPEHUVLQHDFKDVVRFLDWLRQVLQFHWKLVVHHPHGDUHDVRQDEOHOHYHO
to enable fairly large organizations to be represented on their respective
Committee and at the same time ensure that these Committees would not be
unwieldy with many small associations cluttering their work.
It was also agreed between the parties involved in these meetings that
members of specialist associations had to be registered specialists and that
the Medical Association of Malta (MAM) would represent the interests
of specialities that would not qualify for representation on the Specialist
Accreditation Committee for medical practitioners.
The Health Division told the Ombudsman that since there were no Specialist
5HJLVWHUVZKHQWKH$FWZDVSDVVHGLQ1RYHPEHULWZDVDJUHHGWKDWLQ
RUGHU WR HQDEOH WKH ÀUVW 6SHFLDOLVW$FFUHGLWDWLRQ &RPPLWWHHV WR EH VHW XS
the law was to request for a start that associations on a Committee needed to
KDYHÀIWHHQPHPEHUVUHJLVWHUHGZLWKWKH0HGLFDO&RXQFLO$JUHHPHQWZDV
also reached that this provision would be changed at a subsequent stage once
Specialist Registers would be set up.
Early in 2008 the Medical Council published the Specialist Register and in
OLQHZLWKZKDWZDVDJUHHGHDUOLHUWKHQHFHVVDU\DPHQGPHQWVWRWKHODZZHUH
made by means of Legal Notice No 27 of 2008. These changes affected three
associations but whereas two of them enrolled further members as registered
VSHFLDOLVWVWKH*HULDWULF0HGLFLQH6RFLHW\RI0DOWDGLGQRWGRVR
The Health Division insisted that it is reasonable to demand that specialist
associations represented on a Specialist Accreditation Committee are to be
PDGHXSRIVSHFLDOLVWVLQWKHÀHOG,WDOVRSRLQWHGRXWWKDWWKH0DOWHVHKHDOWK
authorities recognized geriatrics as a health speciality and in fact the Fifth
Schedule of the Act listed it as such.

44

At the same time the Division observed that other specialities listed in
the Fifth Schedule but that are not represented on the SAC for medical
practitioners have their interests represented by another association or by
the Medical Association of Malta. Since these interests generally concern
TXDOLW\ VWDQGDUGV RI WUDLQLQJ WKDW DUH UHTXLUHG IRU VSHFLDOLVW DFFUHGLWDWLRQ
the Division saw nothing wrong that proposals by the Geriatric Medicine
Society could be submitted to the SAC on its behalf by MAM or by the
Association of Physicians.
The Geriatric Medicine Society of Malta rejected this suggestion and asserted
that other associations could not adequately represent the needs of the
speciality of geriatrics. It insisted that MAM is “mainly …... a union” and
WKDWDOWKRXJKFRPPRQFRUHJURXQGH[LVWVZLWKWKH$VVRFLDWLRQRI3K\VLFLDQV
WKHVSHFLDOLW\RIJHULDWULFVKDVLWVRZQQHHGVHVSHFLDOO\LQKLJKHUWUDLQLQJ
which can only be catered for by its own society.
7KH6RFLHW\VWDWHGWKDWDOWKRXJKWKH+HDOWK'LYLVLRQFODVVLÀHGLWDV´small”
EHFDXVHLWVPHPEHUVKLSZDVEHORZWKHDUELWUDU\ÀJXUHRIÀIWHHQUHFRJQL]HG
VSHFLDOLVWVLWVPHPEHUVKLSLQFOXGHGHLJKWFRQVXOWDQWJHULDWULFLDQVDQGÀIWHHQ
RWKHUGRFWRUVDFWLYHO\ZRUNLQJLQWKHÀHOGRIJHULDWULFVRIZKRPIRXUZHUH
awaiting to be registered as specialists in geriatrics. The Society recalled that
WKHUHZHUHJHULDWULFEHGVLQVWDWHKRVSLWDOVZKLOHLWVPHPEHUVSURYLGH
a day hospital/outpatient service and a medical input to government-run
community homes as well as a consultation service to Mater Dei Hospital.
Moreover the Department of Geriatrics had a medical staff of over thirty
doctors and its own Clinical Director and Teaching Coordinator while it
also provides teaching for undergraduates and teaching and training for
postgraduates.
7KH6RFLHW\H[SODLQHGWKDWDOWKRXJKJHULDWULFVLVUHFRJQL]HGDVDVSHFLDOLW\
it was the only association that was penalized by the change in legislation
and that was not allowed to represent the interests of the speciality in areas
related to training and accreditation. The Society disagreed with the Health
Division that the Committee would be unwieldy if there was no limitation
to its membership and countered that when its representative attended SAC
meetings from July 2006 to May 2008 there was no evidence that at that
stage membership of the Committee was too large.
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The Society added that the Health Division has the duty to safeguard the
interests of all health specialities and not only fairly large ones to the
detriment of smaller ones and that linking membership of a Specialist
$FFUHGLWDWLRQ&RPPLWWHHWRDPLQLPXPRIÀIWHHQUHJLVWHUHGVSHFLDOLVWVZDV
an arbitrary yardstick that did not give due recognition to the role and size
of specialized departments in state hospitals where the brunt of teaching and
training takes place. The Society pleaded that the Health Division should
reverse this anomaly.
7KH6RFLHW\LQVLVWHGWKDWDOWKRXJKLWZDVRIÀFLDOO\UHFRJQL]HGE\WKH+HDOWK
'LYLVLRQDQGSDUWLFLSDWHGLQ6$&PHHWLQJVIRUDOPRVWWZR\HDUVDQGIXOÀOOHG
DOOLWVREOLJDWLRQVWKLVUHFRJQLWLRQZDVDEUXSWO\ZLWKGUDZQLQ0D\7KH
Society held that this decision rendered geriatrics as a second-class speciality
HYHQWKRXJKLWKDVLWVRZQVSHFLÀFWUDLQLQJQHHGVDQGUHTXLUHVUHSUHVHQWDWLRQ
by its own society on committees such as the SAC.
:KHQWKH2PEXGVPDQGHOYHGLQWRWKHÀOHVRIWKH+HDOWK'LYLVLRQRQWKH
discussions that took place prior to the publication of the bill on the health
FDUHSURIHVVLRQVKHIRXQGWKDWWKH'LYLVLRQKDGLQVLVWHGWKDWLQRUGHUWREH
HOLJLEOH IRU UHSUHVHQWDWLRQ D SURIHVVLRQDO DVVRFLDWLRQ VKRXOG KDYH DW OHDVW
ÀIWHHQPHPEHUV7KLVZDVPHDQWWRHQVXUHWKDWWKHQXPEHURIDVVRFLDWLRQV
on the SAC would be manageable.
At the same time the Ombudsman found no evidence on these papers of
any written agreement between the Health Division and the Medical
Association of Malta prior to the publication of the bill to the effect that
members of a professional association recognized for the purpose of
representation on the SAC were required to be specialists registered with the
Medical Council in that particular speciality. The Public Health Regulation
'LYLVLRQDQGWKH3UHVLGHQWRI0$0KRZHYHUFRQÀUPHGWKDWGXULQJWKHVH
discussions it was understood that members of an association seeking to be
represented on the SAC needed to be specialists in their respective branch
of medicine.
According to the Health Division at that stage it was not possible to insist on
members of a professional association being specialists since no specialist was
formally accredited as such in terms of the Act when the law was approved
by Parliament in 2003. It was only after Specialist Registers were compiled
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following approval of individual applications in 2008 that the authorities
were able to identify specialists.

Considerations and comments
,QKLV)LQDO2SLQLRQWKH2PEXGVPDQFODULÀHGWKDWWKLVFRPSODLQWFRQFHUQHG
a regulation that has the effect of law. The administrative act following the
publication of the regulations whereby the Geriatric Medicine Society of
Malta lost its representation on the SAC can only be challenged and considered
to qualify as maladministration if the decision did not fully respect the law.
)DLOLQJWKLVWKH2PEXGVPDQFRXOGDWPRVWUHDFKWKHFRQFOXVLRQWKDWWKHODZ
was unjust and recommend a review of the legislation only if it would be
FRQVLGHUHGSUXGHQWWRGRVR$Q\VXFKVLWXDWLRQZRXOGQRWKRZHYHUSUHFOXGH
him from investigating administrative decisions and recommendations made
by the Health Division prior to the publication of the regulations.
7KH2PEXGVPDQFRQÀUPHGWKDWIROORZLQJWKHSXEOLFDWLRQRI/HJDO1RWLFH
1R  RI  WKH *HULDWULF 0HGLFLQH 6RFLHW\ QR ORQJHU VDWLVÀHG DOO WKH
conditions for representation on the SAC under the Fourth Schedule to the
$FWVLQFHLWGLGQRWKDYHÀIWHHQIXOOPHPEHUVUHJLVWHUHGDVVSHFLDOLVWVZLWK
the Medical Council.
When the Ombudsman looked at whether there was any administrative failure
LQ WKH SURSRVDO IRU D FKDQJH LQ WKH ODZ KH IRXQG WKDW GXULQJ QHJRWLDWLRQV
between the Health Division and interested sectors including the Medical
$VVRFLDWLRQRI0DOWDDVWKHUHSUHVHQWDWLYHRIWKH0DOWHVHPHGLFDOSURIHVVLRQ
WKHQXPEHURIÀIWHHQPHPEHUVZDVDJUHHGXSRQDVRWKHUZLVHWKHRUHWLFDOO\
DWOHDVWWKHUHFRXOGEHULYDOVSOLQWHUJURXSVHDFKFODLPLQJWRUHSUHVHQWWKH
same speciality.
The Ombudsman appreciated the explanation by the health authorities that
during discussions with the MAM it was agreed that members of an association
ZRXOGHYHQWXDOO\QHHGWREHVSHFLDOLVWVDQGWKDWLWZDVQRWSRVVLEOHZKHQ
WKHODZZDVHQDFWHGLQWRLQFOXGHWKLVFRQGLWLRQVLQFHWKH5HJLVWHURI
Specialists did not exist at that time and in terms of the Act could only be
compiled when applicants were approved by the SAC and registered as such
by the Medical Council. This meant that the requirement of a full member
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of an association being a specialist could only be implemented as a second
VWHSVLQFHWKHUHZDVÀUVWWKHQHHGRIDIXQFWLRQLQJ6$&WKDWFRXOGDFFUHGLW
applicant practitioners as Specialists.
According to the Ombudsman the health authorities validly argued that
OHDYLQJWKHVLWXDWLRQDVLWZDVPLJKWKDYHOHGWRDVVRFLDWLRQVÁRRGLQJWKHLU
membership with non-specialists to secure representation on the SAC.
The Geriatric Medicine Society of Malta on its part held – according to the
2PEXGVPDQYDOLGO\²WKDWDVDUHVXOWRIWKHDPHQGPHQWLQWKHOHJLVODWLRQ
the speciality is not represented when decisions are taken on matters that
GLUHFWO\FRQFHUQLWVLQWHUHVWV7KH6RFLHW\ZKLOHVWUHVVLQJ WKH LPSRUWDQFH
RI JHULDWULFV DQG LWV UHFRJQLWLRQ ORFDOO\ PDLQWDLQHG WKDW WKH LQWHUHVWV DQG
VSHFLDOQHHGVLQFOXGLQJKLJKHUWUDLQLQJLQJHULDWULFVFDQQRWEHDGHTXDWHO\
represented by either the MAM or by the Association of Physicians as argued
by the health authorities.
The Ombudsman shared this view but stated on the other hand that the
insistence by the Society for treatment as that given to other associations
PHDQW WKDW DV WKH +HDOWK 'LYLVLRQ DUJXHG ZLWKRXW DQ\ OLPLWDWLRQ RQ WKH
number of specialist associations represented on the SAC by means of
D PHPEHUVKLS WKUHVKROG WKHUH FRXOG EH XS WR ÀIW\ PHPEHUV RQ WKH 6$&
VLQFHWKH$FWUHFRJQL]HVWKLVQXPEHURIGLIIHUHQWPHGLFDOVSHFLDOLWLHVDQG
DGPLWWHGO\WKLVFRXOGUHQGHUWKHVLWXDWLRQXQZLHOG\LIQRWRXWULJKWFKDRWLF
The Ombudsman appreciated the point made by the Society that even the
European Union of Medical Specialists has a separate Geriatric Medicine
Section with its own board and representation to recommend training in this
ÀHOG+HDOVRXQGHUVWRRGLWVODPHQWWKDWLWZDVHPEDUUDVVLQJWREHUHFRJQL]HG
by European bodies and to participate in executive board discussions and
decisions on training in geriatrics and on accreditation needs in Europe
DQGWREHH[FOXGHGIURPDORFDODFFUHGLWDWLRQFRPPLWWHH+HFRPPHQWHG
KRZHYHUWKDWZKLOHORFDOUHFRJQLWLRQRIWKH6RFLHW\RURIWKHVSHFLDOLW\RI
geriatric medicine was not under dispute and while the Fifth Schedule of the
+HDOWK&DUH3URIHVVLRQV$FWH[SUHVVO\UHFRJQL]HVWKLVVSHFLDOLW\WKHDVSHFW
of recognition and representation on the SAC are two separate issues.
Aware that geriatrics is an important speciality given the country’s ageing
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population and that the Government provides extensive services in this
ÀHOGWKH2PEXGVPDQDJUHHGWKDWLWZDVLPSRUWDQWWRJLYHVSHFLDODWWHQWLRQ
WR GHFLVLRQV UHJDUGLQJ DFFUHGLWDWLRQ RI VSHFLDOLVWV LQ JHULDWULFV  +RZHYHU
UHJDUGOHVVRIWKHPHPEHUVKLSRIWKH6RFLHW\WKH2PEXGVPDQDGPLWWHGWKDW
he saw merit in the introduction of a limit on the number of members on a
committee and understood that there had to be a necessary even if arbitrary
minimum number of members. In this case membership was limited to
ÀIWHHQVLQFHLWZRXOGQRWEHSUDFWLFDOWRKDYHWKHÀIW\UHFRJQL]HGVSHFLDOLWLHV
UHSUHVHQWHGRQWKH&RPPLWWHH7KLVVLWXDWLRQLPSOLHGKRZHYHUWKDWGHFLVLRQV
could be taken in respect of a speciality without the input of persons who are
PRUHFRPSHWHQWLQWKDWÀHOGRIPHGLFLQHDQGLQWUXWKWKLVVLWXDWLRQFRXOG
border on unfairness.
In the circumstances the Ombudsman admitted that it would be fairer if the
law were to provide that where applications are due to be discussed and
GHFLGHGXSRQLQUHVSHFWRIDVSHFLDOLW\WKDWLVQRWUHSUHVHQWHGRQWKH6$&WKH
professional association with the greatest number of registered specialists in
WKDWÀHOGDVLWVPHPEHUVZRXOGDWWHQGDVDQDGGLWLRQDOEXWIXOOPHPEHUIRU
the period of the meeting when these applications are being discussed and
decided. The Ombudsman observed that this proposal would go some way
WRDGGUHVVWKHLVVXHDQGWKDWWKHUHDUHSUHFHGHQWVLQORFDOOHJLVODWLRQHYHQ
KHDOWKOHJLVODWLRQWRWKLVHIIHFW
Another consideration raised by the Ombudsman was whether in similar
instances resort to an arbitrary number represented the best solution.
:KLOH XQGRXEWHGO\ WKLV FRXOG EH UHJDUGHG DV D YDOLG \DUGVWLFN KH FRXOG
QRW UHDFK WKH FRQFOXVLRQ KRZHYHU WKDW E\ DGRSWLQJ WKLV DSSURDFK LQ LWV
recommendations on the proposed legislation the Health Division was guilty
of maladministration.
The Ombudsman referred to the plea by the Geriatric Medicine Society
that the Medical Association of Malta could not adequately represent the
Society because as a union its main purpose is to regulate relations between
PHPEHUVDQGWKHLUHPSOR\HUV6LQFHWKH0$0VWDWXWHUHIHUVDPRQJRWKHU
REMHFWLYHV WR LQLWLDWLYHV PHDQW ´to SURPRWH FXOWXUDO VFLHQWLÀF DQG VRFLDO
DFWLYLWLHV DQG WR VWXG\ PHGLFRPRUDO SUREOHPV LQFOXGLQJ WKHLU WKHRUHWLFDO
and practical aspectsµ WKH 2PEXGVPDQ VWDWHG WKDW DOWKRXJK WKLV GLIIHUV

49

from what is stipulated in the law on participation by an association in
postgraduate education and continuing professional education to be eligible
IRU UHSUHVHQWDWLRQ RQ WKH 6SHFLDOLVW $FFUHGLWDWLRQ &RPPLWWHH LW GRHV QRW
preclude the MAM from involvement in similar activities. In this regard
WKH2PEXGVPDQSRLQWHGRXWWKDWRQFHWKLVLVVXHKDGEHHQUDLVHGLWZDVWKH
duty of the Health Division to verify whether MAM and other associations
listed in the Fifth Schedule of the Act meet this requirement to qualify for
PHPEHUVKLSRIWKH6$&VLQFHWKHUHZDVQRHYLGHQFHWKDWDQ\VXFKYHULÀFDWLRQ
took place.
The Ombudsman’s investigation suggested further considerations that
raised doubts about the correctness of the composition of the SAC when
viewed in the light of its functions
under the Health Care Professions
Act. He observed that although it is not within the Ombudsman’s
it is not within his province to province to comment on legislation
comment on legislation unless and unless and insofar as this can be
insofar as this can be considered as considered as grossly unfair or
JURVVO\XQIDLURUPDQLIHVWO\XQMXVW manifestly unjust
LW LV KRZHYHU ZLWKLQ KLV IXQFWLRQ
to suggest remedial action to rectify a perceived injustice and to suggest
ways and means by which to avoid a situation that could provoke an act of
maladministration.
7KH 2PEXGVPDQ VWDWHG WKDW LQ KLV YLHZ WKLV SUHVHQW LQVWDQFH TXDOLÀHG LQ
a number of respects as a case in point and warranted closer examination
not only in the context of the complaint raised by the Geriatric Medicine
Society of Malta but also because of its implications for other specialist
professional associations that do not qualify for representation on the SAC.
7KXV IRU LQVWDQFH WKH RQO\ \DUGVWLFN WR OLPLW VSHFLDOLVW UHSUHVHQWDWLRQ RQ
the Committee was that of quantity while the criterion of quality in terms of
the relevance of any particular specialisation in medical and societal needs
was ignored. This led the Ombudsman to comment that the choice of the
FULWHULRQRITXDQWLW\ZKLOHXQGHUVWDQGDEOHLQVRIDUDVLWLVDQREMHFWLYHHYHQ
LIDUELWUDU\EHQFKPDUNWKDWprima facieDYRLGVLPSURSHUGLVFULPLQDWLRQFDQ
give rise to undesirable if not unjust situations.
This occurs especially if one considers that the role of the SAC is related
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essentially to qualitative standards; and since this means that decisions on
the accreditation of specialists who are not represented by their peers on
the Committee because the membership of their professional association is
OHVVHU WKDQ ÀIWHHQ DUH WDNHQ E\ PHPEHUV RI WKH &RPPLWWHH ZKR DUH OHVV
TXDOLÀHGLQWKDWSDUWLFXODUVSHFLDOL]DWLRQDQGZKRPLJKWDOVRQRWKDYHWKH
EHVW QRWLRQ RI WKH OHYHO RI VSHFLDOLVDWLRQ WKDW LV UHTXLUHG IRU DFFUHGLWDWLRQ
the Ombudsman felt that this approach is not conducive to the attainment of
reliable standards of accreditation.
Given that the main functions of the SAC concern matters related to the
competence of an applicant seeking accreditation in his specialisation that
FDQEHMXGJHGEHVWE\VSHFLDOLVWVLQWKDWSDUWLFXODUÀHOGWKH&RPPLWWHHIRXQG
LWVHOILQWKHSRVLWLRQZKHUHIRULQVWDQFHLWKDVWKHIXQFWLRQWRLVVXHFHUWLÀFDWHV
of completion of specialist training in the speciality of geriatric medicine
XSRQ WKH IXOÀOPHQW RI FULWHULD UHFRPPHQGHG E\ SURIHVVLRQDO DVVRFLDWLRQV
listed in the Fourth Schedule from which the Geriatric Medicine Society had
been excluded by regulation.
One other example: the SAC has the function to advise the Minister and the
Medical Council “on issues concerning specialist training and registration”
in geriatric medicine and to “DFW DV DQ DGYLVRU\ ERG\ IRU WUDLQLQJ” in the
specialist area of geriatric medicine as well as to accredit postgraduate training
programmes when there is no member on the SAC with the recognized
professional competence to tender such advice.
The Ombudsman commented that the notion that the interests of the Geriatric
Medicine Society of Malta can be looked after by the Medical Association
RI0DOWDLVIDXOW\RQDWOHDVWWZRLPSRUWDQWFRXQWV)LUVWO\WKH$VVRFLDWLRQ
does not have any claim to competence in any specialisation except that of
UHODWLRQVEHWZHHQPHPEHUVDQGWKHLUHPSOR\HUVZKLOHVHFRQGO\WKH6SHFLDOLVW
Accreditation Committee is not intended by law to serve as a forum to
protect the interests of members of the various medical specialties but as an
independent instrument to ensure the academic excellence of professionals
before issuing them with a licence to exercise their speciality.
On these considerations the Ombudsman commented that it is clear that
the presence of a specialist is essential when the Committee exercises its
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functions in respect of accreditation and deliberates and decides on matters
relevant to and pertaining to a specialty that is under review. He therefore
UXOHGWKDWLQWKLVUHVSHFWDQGWRWKLVH[WHQWDORQHWKHJULHYDQFHZDVMXVWLÀHG
and that the regulations ought to be revisited to ensure representation of any
one of the listed specialities when the Committee deliberates and decides
matters that are relevant to it.
The Ombudsman stated that one alternative for the composition of the SAC
could be the setting up of a streamlined committee consisting of a small
number of professionals elected by professional associations listed in the
Fifth Schedule who would be appointed on their own merits and in their
personal capacities rather than in representation of any particular group.
A representative of the relevant professional association listed in the Fifth
Schedule would then be co-opted with full membership and voting rights
on every occasion that matters that concern the members of that association
are discussed and decided on. This proposal would ensure a level playing
ÀHOG IRU DOO SURIHVVLRQDO DVVRFLDWLRQV ZLWKRXW DW WKH VDPH WLPH FUHDWLQJ D
cumbersome mechanism due to excessive membership.
The Ombudsman reiterated that it is iniquitous to exclude professional
associations from representation in a forum where decisions are taken
that concern them directly while entrusting their representation to other
SAC members who do not have the required competence in the relevant
specialisation only adds insult to injury. In this respect the declaration by the
Geriatric Medicine Society of Malta in its submissions to the Ombudsman
that it “cannot be and prefers not to be represented by other associations”
spoke volumes.

Conclusions and recommendations
In the light of these considerations the Ombudsman concluded that the
cessation of representation of the Geriatric Medicine Society of Malta
complied with the law and there was no maladministration in the process
that led to the change in legislation.
He also held that there may indeed be an element of unfairness in the
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requirements introduced by the amendment to the law since criteria in
the Act for representation of professional associations do not allow for an
association representing a particular speciality that lacks the minimum number
of specialist members stipulated in the Act to be represented whenever a
decision is made on whether a medical practitioner can be registered as a
specialist in a particular speciality.
7KH2PEXGVPDQREVHUYHGÀQDOO\WKDWWKHUHZDVQRHYLGHQFHRIDQ\YHULÀFDWLRQ
by the Health Division of the credentials of associations represented on the
SAC to ensure that the requirements of the law in respect of participation
in postgraduate education and continuing professional development were
VDWLVÀHG
In the circumstances the Ombudsman recommended that the Health
Division should review the legislation in respect of the above conclusions
and particularly that the law ensures that the smaller yet equally important
associations participate actively in discussions that take place by the SAC
and that are of direct interest to their speciality.
Following the release of the Ombudsman’s Final Opinion the Public Health
Regulation Division embarked on a consultation process with a view to the
submission of draft proposals for amendments to the relative sections of the
Health Care Professions Act. At the same time the Health Division started
another process to verify the credentials of associations represented on the
Specialist Accreditation Committee for the medical profession.
The Ombudsman understands that both processes are still under way.
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Case No I 430
MOSTA LOCAL COUNCIL
Mostly a matter of lack of communication in Mosta

The complaint
$ 0RVWD UHVLGHQW ORGJHG D FRPSODLQW ZLWK WKH 2IÀFH RI WKH 2PEXGVPDQ
where he lamented that several government entities and public authorities
tend to disregard citizens’ concerns and fail to answer grievances that are
directly addressed to them or give inadequate replies to issues raised with
them. Complainant was particularly irked because the Mosta Local Council
repeatedly ignored his complaints and on several occasions also failed to
heed his requests for information.

Further information about the complaint
$Q LQVWDQFH ZKLFK FRPSODLQDQW UHIHUUHG WR WKH 2IÀFH RI WKH 2PEXGVPDQ
where the Mosta Local Council ignored his interests occurred in September
 ZKHQ ZLWKRXW EHLQJ JLYHQ DQ\ SULRU LQIRUPDWLRQ DQG FRQVHTXHQWO\
without his consent Council employees embedded a bracket with a No Turn
WUDIÀF VLJQ LQWR WKH IDoDGH RI KLV SULYDWH UHVLGHQFH  &RPSODLQDQW DGGHG
WKDWLWZDVRQO\DIWHUKHORGJHGDQRIÀFLDOUHSRUWZLWKWKH0DOWD7UDQVSRUW
Authority (ADT)1DQGDIWHUDVLWHYLVLWE\DQRIÀFLDORIWKH$XWKRULW\WKDWWKH
Council was instructed to remove this sign and attached it instead to a metal
pole that was embedded in the pavement.
Complainant explained to the Ombudsman that he had not asked the Local
&RXQFLOWRUHPRYHWKHVLJQIURPKLVIDoDGHEXWPHUHO\DVNHGWKH&RXQFLO
to explain why it took this arbitrary action and transgressed on his property
ZLWKRXWKDYLQJÀUVWVRXJKWKLVSHUPLVVLRQDVWKHRZQHURIWKHEXLOGLQJ+H
______
1

As Transport Malta was known at that time.
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IXUWKHUFRPPHQWHGWKDWLQKLVYLHZWKHWUDIÀFVLJQKDGVWLOOQRWEHHQSODFHGLQ
an appropriate position and ought to have been placed further away since the
sign referred to a one-way junction some twenty metres down the road.
$FFRUGLQJWRFRPSODLQDQWDVHFRQGLQVWDQFHRIÁDJUDQWGLVUHJDUGIRUFLWL]HQV·
concerns and lack of courteous treatment occurred following an email which
he sent to the Mosta Local Council on 12 June 2008 to request information
on publicity given by the Council regarding its Annual General Meeting on
-XQH:KLOHFRPPHQGLQJWKH&RXQFLOIRULWVVRFLDOUHVSRQVLELOLW\
complainant remarked in his email that he felt that its good work had been
undermined by its failure to communicate properly information about its
Annual General Meeting to the very people that the Council is meant to
serve.
Complainant pointed out that it was his understanding that only a small
number of residents turned up for this Annual General Meeting and he
attributed this low turnout to the fact that the only public notice to notify
SHRSOHDERXWWKLVPHHWLQJZDVDVPDOOQRWLFHDIÀ[HGRQWKHGRRURIWKHOLIWRI
WKH0RVWD&LYLF&HQWUH&RPSODLQDQWDVNHGWKH0D\RUWRFRQÀUPZKHWKHU
WKHUHKDGEHHQDQ\RWKHUPHDQVRIQRWLÀFDWLRQWRGUDZWKHDWWHQWLRQRIWKH
people of Mosta to this meeting and proposed that in future the Council
should advise via email all those Mosta residents who were interested in the
Council’s proceedings about the date and time of any such meeting.
In his email to the Council complainant further charged that if this “rather
obscure and less than illuminating notice” had been its only means to advise
WKH SHRSOH RI 0RVWD RI WKH /RFDO &RXQFLO·V$QQXDO *HQHUDO 0HHWLQJ WKLV
demonstrated that the Council had been “manifestly remiss in accountable
and transparent ethics”. He further upped his criticism of the Council when
he concluded his email as follows: “, DZDLW \RXU UHVSRQVH EXW \RX ZLOO
H[FXVHPHLI,GRQRWKROGP\EUHDWKZKLOHZDLWLQJIRURQHJLYHQP\SDVW
H[SHULHQFH.”
This demonstration of cynicism by complainant was not lost on the Mosta
/RFDO&RXQFLO1RWWDNLQJNLQGO\WRWKHVHFRPPHQWVWKH0D\RUHPDLOHGEDFN
to him within twenty four hours and asserted that his email “was nothing but
a pack of lies” and stated that “ZKHQZHVWDUWUHFHLYLQJGHFHQWHPDLOVIURP
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\RXUJRRGVHOI\RXFDQH[SHFWDGHFHQWUHSO\.”
Complainant listed further grievances regarding the Mosta Local Council.
He claimed that the Contact Us form on the Council’s website had not been
DFFHVVLEOH IRU VHYHUDO PRQWKV SUREDEO\ EHFDXVH RI VRPH SURJUDPPLQJ
HUURUZLWKWKHFRQVHTXHQFHWKDWUHVLGHQWVZHUHXQDEOHWRFRQWDFWWKHLU/RFDO
Council. He also expressed his concern that the Council does not possess a
response protocol to inform citizens of the time frame within which to expect
a reply to issues raised with their Council and went on to lament that as in the
FDVHRIPRVWSXEOLFHQWLWLHVWKHZHEVLWHSURYLGHVQRLQIRUPDWLRQWRLQGLFDWH
where a resident can resort to in order to obtain an equitable resolution of a
grievance if in this person’s view the matter was not addressed properly.
The Ombudsman’s investigation
When the Ombudsman brought these issues to the attention of the Mosta
/RFDO&RXQFLOWKH&RXQFLOH[SODLQHGDVIROORZV


RQWUDIÀFVLJQDJHWKH&RXQFLOSRLQWHGRXWWKDWWUDIÀFVLJQVDUHSXWLQ
selected areas in a locality as a standard procedure to improve safety
for pedestrians and motorists and not on the basis of applications
made by individuals for their own convenience. In this instance the
VLJQWRZKLFKFRPSODLQDQWUHIHUUHGZDVHPEHGGHGRQWKHIDoDGHRI
WKHGLYLGLQJZDOOWKDWVHSDUDWHGKLVUHVLGHQFHDWÀUVWÁRRUOHYHOIURP
WKDWRIKLVQHLJKERXUDWJURXQGÁRRUOHYHODQGRQFHFRPSODLQDQWKDG
JRQHVRIDUDVWRLQYROYHWKH$'7LQWKHPDWWHUWKH&RXQFLOKDGLQ
WXUQIROORZHGWKHDGYLFHRI$XWKRULW\RIÀFLDOVDQGUHPRYHGWKHVLJQ
IURPWKHZDOOZKHUHLWKDGEHHQDIÀ[HGDQGLQVWHDGVHFXUHGLWWRD
pole in accordance with ADT regulations.



RQSXEOLFLW\IRUWKH&RXQFLO·V$QQXDO*HQHUDO0HHWLQJthe Local
&RXQFLOH[SODLQHGWKDWFRQWUDU\WRFRPSODLQDQW·VODPHQWLWV$QQXDO
General Meeting was advertised on the *RYHUQPHQW*D]HWWHORFDO
newspapers and local radio stations as required by law. The Council
submitted to the Ombudsman copies of adverts published in four
daily newspapers between 2 and 5 June 2008 and provided copies
of invoices to show that on these days the meeting was advertised as
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well on four different local radio stations.


RQWKH&RXQFLO·VZHEVLWH the Council admitted that complainant’s
assertion was correct but explained that it was allocating some of
LWV OLPLWHG ÀQDQFLDO UHVRXUFHV WR GHYHORS D QHZ ZHEVLWH IRU WKH
locality.2



RQWKHSURYLVLRQRILQIRUPDWLRQWRGLVVDWLVÀHGFLWL]HQV the Mosta
Local Council pointed out that to the best of its knowledge no
Council provides any information as to where citizens many seek
UHVRUW LI WKH\ UHPDLQ GLVVDWLVÀHG ZLWK H[SODQDWLRQV JLYHQ DERXW
GHFLVLRQVWKDWDIIHFWWKHP7KH/RFDO&RXQFLOKRZHYHUDVVXUHGWKH
Ombudsman that it always tries to the best of its ability to be of
service to residents of the locality with the resources that are made
available and to address concerns and issues that directly affect
residents in the best possible manner.

Comments and considerations by the Ombudsman
%HIRUHFRPPHQWLQJRQWKHPHULWVRIWKHFRPSODLQWWKH2PEXGVPDQFODULÀHG
WKDWRQFHDFRPSODLQWLVORGJHGZLWKKLV2IÀFHWKHSXEOLFDXWKRULW\WKDWLV
involved is requested to comment and to provide relevant information to the
Ombudsman on the issues that form the basis of the grievance. While the
SXEOLFDXWKRULW\LVUHTXLUHGWRUHSO\WRKLV2IÀFHLWLVQRWKRZHYHUREOLJHG
to provide to complainant a copy of its reply or replies to the Ombudsman.
0RUHRYHU FRSLHV RI DQ\ GRFXPHQWDWLRQ WKDW LV PDGH DYDLODEOH WR WKH
Ombudsman in the course of or for the purpose of an investigation are not
given to the parties concerned.
The Ombudsman pointed out that it falls within the competence of a
democratically elected Local Council to decide and to act in the general
interest of the locality that it covers and of its residents. It is of course
quite possible that decisions taken by a Local Council may not please all the
______

:KLOH WKH 2PEXGVPDQ·V LQYHVWLJDWLRQ ZDV LQ KDQG RQ  -DQXDU\  WKH &RXQFLO LQIRUPHG WKH
2IÀFHRIWKH2PEXGVPDQWKDWDQHZZHEVLWHKDGEHHQODXQFKHGDQGWKDWLWZDVEHLQJXVHGE\UHVLGHQWV
on a regular basis. The Council also informed the Ombudsman that the forthcoming issue of its Journal
would provide information to Mosta residents on this new website facility.

2
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residents all the time but as long as the Council follows stipulated consultation
SURFHGXUHVDQGDFWVDFFRUGLQJWRODZLWVGHFLVLRQVDUHÀQDODQGVKRXOGEH
accepted by all and sundry.
The Ombudsman insisted that transparency and accountability are
indispensable in local government operations and contribute towards increased
collaboration from the residents of
a locality in the Council’s activities
a Local Council is obliged to and programmes of works. At
provide information to citizens the same time a Local Council is
DQGDQVZHUERQDÀGHHQTXLULHV
obliged to provide information
to citizens and answer bona ÀGH
enquiries especially since citizens entrust Council members to represent their
views and interests regarding the locality for the duration of their tenure as
members.
The Ombudsman stated that a Local Council should not only acknowledge
correspondence but should also as soon as reasonably possible give citizens
a comprehensive and reasoned reply with regard to any issues or concerns
raised with the Council. Reasons behind particular decisions ought to be
explained clearly and fairly and citizens should be updated on any changes
reached by the Council that are likely to affect them.
At the same time the Ombudsman went on to point out that having given
DGHTXDWH UHDVRQV IRU LWV GHFLVLRQV D SXEOLF DXWKRULW\ LV QRW UHTXLUHG WR
engage in any active debate with interested parties in order to justify its
actions. Any such debate should be viewed in the wider political context
that ultimately judges the quality of any such decision at the bar of public
RSLQLRQ7KLVVSKHUHLVKRZHYHUFOHDUO\EH\RQGWKHPDQGDWHRIWKH2IÀFH
of the Ombudsman.
At this stage the Ombudsman observed that it appeared that complainant’s
tussle with the Mosta Local Council was mainly the result of poor
communication. In his opinion this clash could have been avoided if only
WKH&RXQFLOLQIRUPHGFRPSODLQDQWWKDWLWLQWHQGHGWRDIÀ[DWUDIÀFVLJQRQ
WKHIDoDGHRIKLVUHVLGHQFHVLQFHWKLVDFWLRQZDVERXQGWRHQFURDFKRQKLV
property and if the Council had bothered to answer his enquiries about the
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other matters that he raised and that were in truth of general interest to any
Mosta resident.
Since one of the functions of a Local Council is to provide and maintain road
signs and markings in conformity with national standards and to establish
DQGPDLQWDLQSHGHVWULDQDQGSDUNLQJDUHDVWKLVPHDQWWKDWWKH0RVWD/RFDO
Council was fully within its right to decide to introduce a sign to indicate
WRFDUGULYHUVWKDWDRQHZD\URDGZDVFRPLQJXS7KLVZDVFRQÀUPHGE\
WKH$'7RIÀFLDOZKRZDVLQYROYHGLQWKHLVVXHZKHQFRPSODLQDQWORGJHGD
UHSRUWZLWKWKH$XWKRULW\WKDWWKH/RFDO&RXQFLOKDGDIÀ[HGDEUDFNHWZLWK
a No TurnVLJQRQWRWKHIDoDGHRIKLVUHVLGHQFHZLWKRXWKDYLQJSUHYLRXVO\
sought and obtained his consent.
7KH2PEXGVPDQKDYLQJFRQÀUPHGWKDWWKHVLJQLQTXHVWLRQKDGQRWEHHQ
LQVWDOOHGE\WKH7UDIÀF0DQDJHPHQW8QLWRIWKH$'7EXWE\WKH0RVWD/RFDO
&RXQFLODVFHUWDLQHGWKDWHYHQWKRXJKQRSUHYLRXVFRQVHQWKDGEHHQVRXJKW
the Authority found no objection to the installation of this sign since it was
bound to improve safety for pedestrians and drivers alike while supporting
the one-way system in the area. The ADT explained that it allows a measure
RIÁH[LELOLW\LQWKHLQVWDOODWLRQRIVLPLODUURDGVLJQDJHEHFDXVHLIDSHUPLW
ZHUHWREHUHTXLUHGIURPWKH$XWKRULW\E\HYHU\/RFDO&RXQFLOIRUWKHÀ[LQJ
RIHDFKDQGHYHU\WUDIÀFVLJQWKLVZRXOGJLYHULVHWRDFRQVLGHUDEOHLQFUHDVH
in bureaucracy and substantially slow down works by Local Councils in their
ORFDOLWLHV  +RZHYHU LW HPHUJHG WKDW VXEVHTXHQW WR FRPSODLQDQW·V SURWHVW
the ADT instructed the Mosta Local Council to remove the bracket from the
IDoDGHRIKLVUHVLGHQFHDQGWRDIÀ[WKHVLJQWRDSROHPRXQWHGRQDSXEOLF
footpath as is standard practice elsewhere.
The Ombudsman was of the view that although within its right to introduce
WKLVVLJQWKH0RVWD/RFDO&RXQFLOIDLOHGWRDFWLQDFFRUGDQFHZLWKWKHEDVLF
principles of prudence and courtesy which ought at all times to guide its
actions and its relations with residents of the locality. The Council’s argument
that complainant’s consent was not necessary because his residence on the
ÀUVWÁRRURIWKHEXLOGLQJKDGQRWEHHQDIIHFWHGVLQFHWKHVLJQZDVDIÀ[HGWR
WKHGLYLGLQJZDOOEHWZHHQWZRSURSHUWLHVDWJURXQGÁRRUOHYHOGLGQRWMXVWLI\
the Council’s attitude towards complainant.
Principles of good governance require that public authorities deal with people
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helpfully and in a sensitive manner and since the sign had been embedded in
WKHIDoDGHRIWKHEORFNZKHUHFRPSODLQDQWUHVLGHGWKH&RXQFLOVKRXOGKDYH
VRXJKWKLVRSLQLRQEHIRUHÀ[LQJWKHEUDFNHWRQWRWKHZDOO7KH2PEXGVPDQ
H[SUHVVHG KLV FRQYLFWLRQ WKDW LI WKH PDWWHU KDG EHHQ DSSURDFKHG VHQVLEO\
DOO WKH PLVXQGHUVWDQGLQJV WKDW DURVH ZRXOG KDYH EHHQ DYRLGHG  ,QGHHG
complainant himself stated that it was likely that if he had been informed
EHIRUHKDQG KH ZRXOG KDYH IRXQG QR REMHFWLRQ WR WKH HPEHGGLQJ RI WKH
EUDFNHWRQWRWKHIDoDGHRIKLVUHVLGHQFH
The Ombudsman commented that while complainant is entitled to his opinion
regarding an appropriate position for the pole mounted in the footpath to
KROGWKHWUDIÀFVLJQWKHXOWLPDWHGHFLVLRQZKHUHWRVLWHWKLVSROHEHORQJVWR
the Council and cannot be usurped by complainant.
The Ombudsman considered next the issue regarding the provision of
information to citizens. He observed that public authorities should provide an
HIÀFLHQWHIIHFWLYHDQGUHVSRQVLYHVHUYLFHDQGKDQGOHHQTXLULHVDQGUHTXHVWV
IRULQIRUPDWLRQLQDQDSSURSULDWHPDQQHUE\SURYLGLQJFOHDUDFFXUDWHDQG
complete information promptly – and they should do so regardless of whether
they approve or not of the style adopted by citizens in their communications
with them or whether they are displeased by any caustic approach shown
towards them.
The Ombudsman stated unhesitatingly that in his opinion the Council was
at fault when it answered complainant’s email dated 13 June 2008 in the
way that it did and that the Mayor’s reply failed to address complainant’s
enquiry about the publicity by the Mosta Local Council to its forthcoming
Annual General Meeting. At the same time the Ombudsman stated that the
tenor in the Mayor’s reply was obviously prompted by the attitude shown by
complainant in his email – and even here these comments ought to have been
DYRLGHGLQWKHÀUVWSODFHVLQFHWKH\VHUYHGWRVHWWKHUHODWLRQVKLSEHWZHHQWKH
two sides immediately on the wrong foot.
The Ombudsman warned that on their part citizens seeking information or
FODULÀFDWLRQIURPDSXEOLFDXWKRULW\ZLWKUHJDUGWRDQDFWLRQRUGHFLVLRQWDNHQ
by the authority or a service that is provided or a procedure that is adopted
by the authority should refrain from passing any unnecessary sarcastic
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UHPDUNVWKDWDUHERXQGWRUDLVHWKHKDFNOHVRIWKHRIÀFLDOVLQYROYHGDQGOHDG
WRXQQHFHVVDU\FRQÁLFWDQGPLVXQGHUVWDQGLQJ
The Ombudsman also commented on the grievance raised by complainant
regarding faults in the Council’s website that were left unattended for a long
WLPH:KLOHDSSUHFLDWLQJWKH&RXQFLO·VÀQDQFLDOFRQVWUDLQWV DV D UHVXOW RI
ZKLFKWKH&RXQFLOWRRNDUDWKHUORQJWLPHWRFRPPLVVLRQDQHZZHEVLWHDW
the same time the Ombudsman expressed his satisfaction that the issue had
by then been remedied. He understood that the new website was functioning
properly and being regularly used by residents after their attention was drawn
to it in the Journal that is issued by the Council.
The Ombudsman observed that modern technology is an important tool to
establish a close link between citizens and public bodies. Public authorities
should strive to use modern information and communication technology as a
means of being more accessible to citizens. This will not only allow citizens
the widest possible access to services provided by a public authority such as
a Local Council but also serve to improve contacts with residents who may
well put forward useful suggestions for the improvement of the locality or of
the service being offered.
The Ombudsman also stated that Local Councils should actively seek
DQGZHOFRPHDQ\FRQVWUXFWLYHIHHGEDFNWKDWPD\EHRIIHUHGZKHWKHUWKLV
compliments Councils for their work and initiatives or whether it is critical
RIWKHLUDFWLRQV&ULWLFLVPLIFRQVWUXFWLYHFDQKHOS&RXQFLOVWRUHYLHZDQ\
policies that may be defective and modify any procedures that may have
been adopted and that are found not to serve their purpose well.
+DYLQJVDLGWKLVWKH2PEXGVPDQVXJJHVWHGWKDWWKH0RVWD/RFDO&RXQFLO
should seriously consider adopting complainant’s suggestion that its website
should provide information about possible alternatives that are available to
an aggrieved citizen where an issue that has been raised cannot be resolved
by the Council itself. Principles of good governance require that an internal
UHYLHZV\VWHPLVHVWDEOLVKHGZKHUHE\XQVDWLVÀHGFLWL]HQVFDQKDYHDQ\VXFK
decision reviewed by a third party that is not directly involved in the initial
decision. It is imperative that all public entities (including Local Councils)
provide details about alternative ways of dispute resolution including the
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QDPHVDQGDGGUHVVHVRILQVWLWXWLRQVRURIÀFHVZLWKZKRPDFRPSODLQWRUDQ
appeal can be lodged.

Conclusion
In view of the fact that the grievances that featured in this complaint could
have been avoided had the Local Council been more helpful and sensitive
towards complainant and since the service rendered by the Council was not
RIDVDWLVIDFWRU\OHYHOWKH2PEXGVPDQUHFRPPHQFHGWKDWWKH0RVWD/RFDO
Council should tender an apology to complainant. In default complainant
was invited to consider the Ombudsman’s declaration that the Council had
failed in its duty to correctly apply the rules of good governance in his regard
DVDGHTXDWHMXVWLÀFDWLRQ
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Case No J 024
DIRECTORATE FOR EDUCATIONAL SERVICES
The candidate who wanted to build a fence around his application

The complaint
7KH 2IÀFH RI WKH 2PEXGVPDQ ZDV DSSURDFKHG E\ D +HDG RI 'HSDUWPHQW
in the Education Division who felt aggrieved at the outcome of a call for
DSSOLFDWLRQV IRU WKH SRVW RI (GXFDWLRQ 2IÀFHU 3K\VLFDO (GXFDWLRQ  LQ WKH
Directorate for Quality and Standards in Education that was issued by the
Directorate for Educational Services.
Complainant had earlier submitted to the Directorate for Educational Services
a petition in terms of the Public Service Management Code that was in turn
referred to the Public Service Commission (PSC) but the Commission found
no valid reasons to change the result of the selection process.
In his petition dated 22 April 2008 complainant wrote that since his experience
went far beyond the minimum number of years stipulated in paragraph 13(c)
in the call for applications – at least four years service in the relative grade
together with at least four years teaching experience in the subject area being
advertised in a licensed school – he considered himself clearly as the most
eligible candidate. He went on to point out that also according to paragraph
13(c) candidates who did not satisfy this requirement could only become
HOLJLEOHIRUFRQVLGHUDWLRQE\WKHVHOHFWLRQERDUGLIRWKHUDSSOLFDQWVZKROLNH
KLPPHWWKLVUHTXLUHPHQWZRXOGIDLOWKHLULQWHUYLHZ
In his petition complainant wrote that he took umbrage at the fact that he
failed his interview by merely seven marks and expressed his reservations
WKDWKLVWRWDOPDUNZDVRQO\ÀYHPDUNVKLJKHUWKDQWKHRWKHUHOLJLEOHFDQGLGDWH
when this person did not even possess any direct experience on matters
associated with physical education administration at national level. He was
PRVWO\ XSVHW KRZHYHU DQG ZHQW RQ WR TXHU\ WKH GLIIHUHQFH RI  PDUNV
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ZKLFKLQKLVYLHZZDVH[FHVVLYHEHWZHHQKLVÀQDOVFRUHDQGWKDWRIWKHRQO\
VXFFHVVIXOFDQGLGDWHZKRVHTXDOLÀFDWLRQVZHUHVLPLODUWRKLVRZQEXWZKR
was by far his junior in terms of overall experience and length of service.
Complainant also questioned the marks that he was awarded during his
interview under the selection board’s approved criteria. This frustration arose
mainly from his conviction that his track record spoke for itself. Not only
had he been one of the three Subject Coordinators who ran the department
in the years after the retirement of the previous post holder and was deeply
involved in the introduction of various reforms in school syllabi but he also
coordinated numerous in-service courses to PE teachers both at primary and
secondary level.
Complainant pointed out that he had been very actively involved as well in
the organization of special events including displays that were organized in
FRQQHFWLRQZLWKWKHPLOOHQQLXPFHOHEUDWLRQVWKH(GXFDWLRQWKURXJK6SRUW
seminar by the Council of Europe in 2004 and the CHOGM meeting in
Malta in 2005. He also claimed that he was involved in his personal capacity
with the University SEC panel for Physical Education. Taking all this into
DFFRXQW KH ZDV DGDPDQW WKDW LQ YLHZ RI KLV RYHUDOO H[SHULHQFH KLV PDUN
under the assessment criterion Track Record (28 out of 50) was wrongful and
that it had not been awarded on what transpired during his interview but on
an incorrect evaluation of his overall work performance.
Complainant was also embittered by the marks that the selection board
awarded him for Leadership Qualities and Managerial Ability – 25 and
UHVSHFWLYHO\RXWRIDQGDUJXHGWKDWWKHERDUGFRXOGQRWDVVHVVWKHVH
criteria in any real depth during his interview even though he contended that
he gave a good account of himself.
Complainant went on to express his dissatisfaction with his low marks under
Personal Attributes despite his proven integrity and commitment and queried
how it was possible for a person who served as Head of Department for more
than ten years to demonstrate a poor knowledge of the post.
Finally complainant alleged that undue manoeuvres that took place in the
Education Division prior to the selection process were intended to groom the
candidate who was eventually selected for the position.
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)DFWVDQGÀQGLQJV
The Ombudsman found that paragraph 13(c) in the call for applications for
WKHSRVWVRI(GXFDWLRQ2IÀFHUVLQYDULRXVDUHDVRIVSHFLDOLVDWLRQLQFOXGLQJ
3K\VLFDO(GXFDWLRQZKLFKDSSHDUHGLQWKH*RYHUQPHQW*D]HWWH in October
2007 listed the requirements that candidates needed to satisfy in order to be
eligible to apply. Applicants had to be Assistant Heads of School or Heads of
Department1 or School Counsellors in a licensed school. An important proviso
to this requirement was that applicants had to have at least four years service
in the relative grade with at least another four years teaching experience in
the particular subject for which a candidate would submit an application.
Paragraph 13(c) went on to state that: “,QWKHDEVHQFHRIDSSOLFDWLRQVIURP
HOLJLEOHRIÀFHUVDFFRUGLQJWRWKHSUHFHGLQJSDUDJUDSKDQGRULQWKHDEVHQFH
RIVXFFHVVIXOFDQGLGDWHVHOLJLELOLW\VKDOOEHH[WHQGHGWRRIÀFHUVLQWKHDERYH
PHQWLRQHGSRVWVZKRKDYHOHVVWKDQWKHUHTXLVLWHQXPEHURI\HDUVWHDFKLQJ
H[SHULHQFH.”
7KHFDOOIRUDSSOLFDWLRQVPDGHLWDEXQGDQWO\FOHDUKRZHYHUWKDWLQDQ\HYHQW
“SUHIHUHQFHLQVHOHFWLRQVKDOODOZD\VEHJLYHQWRDSSOLFDQWVLQWKHRUGHURI
HOLJLELOLW\DVSURYLGHGDERYH.”
3DUDJUDSKVWDWHGWKDWWKHVHOHFWLRQSURFHVVLQWKHIRUPRIDQLQWHUYLHZ
would be conducted by a selection board that would be approved by the
Public Service Commission.
In his investigation the Ombudsman found that of the three applications that
ZHUHVXEPLWWHGIRUWKHSRVWVRI(GXFDWLRQ2IÀFHULQ3K\VLFDO(GXFDWLRQRQO\
WZRFDQGLGDWHVVDWLVÀHGWKHHOLJLELOLW\FULWHULDZKHUHDVWKHWKLUGFDQGLGDWHGLG
not possess the required years of teaching experience. This third application
ZDVKRZHYHUVDQFWLRQHGE\WKHUXOHVRIWKHFDOOIRUDSSOLFDWLRQV
7KH2PEXGVPDQDOVRIRXQGWKDWZKHQWKHÀQDOUHVXOWZDVSXEOLVKHGWKHWZR
FDQGLGDWHVZKRFRPSUHKHQVLYHO\VDWLVÀHGWKHHOLJLELOLW\FULWHULDKDGIDLOHG
WKHLU LQWHUYLHZV ZKLOH WKH WKLUG DSSOLFDQW SDVVHG KLV LQWHUYLHZ ZLWK Á\LQJ
FRORXUVZLWKRXWRIDPD[LPXPRIPDUNVDQGZDVGHFODUHGWKHRQO\
successful applicant. With the pass mark set at 150 as had been approved by
______
1

Previously referred to as Subject Coordinators.
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the Public Service Commission even before the selection process got under
ZD\FRPSODLQDQWIRXQGWKDWKLVRYHUDOOPDUN  PHDQWWKDWKHORVWWKLV
opportunity to advance in his career.
The Ombudsman’s investigation also revealed that the selection process
ZDVEDVHGRQÀYHFULWHULDHDFKRIZKLFKFDUULHGDWRWDORIPDUNV²DQG
complainant’s marks under each of these criteria were as follows: Track
Record (28); Leadership Qualities (25); Managerial Ability (26); Personal
Attributes (36); and Knowledge of and Suitability for the Position (28).
In the course of his investigation the Ombudsman found that even before
the Public Service Commission received complainant’s petition and also
SULRU WR LWV DSSURYDO RI WKH UHVXOW VXEPLWWHG E\ WKLV VHOHFWLRQ ERDUG WKH
&RPPLVVLRQ KDG RQ LWV RZQ LQLWLDWLYH VRXJKW FODULÀFDWLRQ DV WR ZK\ WZR
applicants in a higher eligibility category were not considered suitable and
failed their interview whereas a third applicant was successful even though
his credentials in terms of years of teaching experience were less remarkable.
This had occurred not only with regard to the area of Physical Education that
was under scrutiny but in other areas of specialisation.
The reply by the selection board to the Public Service Commission was that
WKURXJKRXWWKHLULQWHUYLHZVFRPSODLQDQWDVZHOODVKLVFROOHDJXHLQWKHÀUVW
category of eligible applicants were not particularly clear in their vision and
in the priority areas that they would tackle and actions that they would take if
WKH\ZHUHWREHDSSRLQWHG(GXFDWLRQ2IÀFHUVLQ3K\VLFDO(GXFDWLRQ7KHVH
two applicants had not convinced the board that they possessed the proper
OHDGHUVKLSTXDOLWLHVLQWKLVÀHOGZKLFKKDGEHHQZLWKRXWDQ(GXFDWLRQ2IÀFHU
for several years and which was sorely in need of two leaders who would
provide inspiration and give life to this important aspect of school curriculum
at a time when obesity and lack of physical education among schoolchildren
are of concern.
The selection board assured the Public Service Commission that these
characteristics were only evident in the candidate who was selected even
though he featured in the second category of eligible applicants. This
DVVHVVPHQW OHG WKH ERDUG WR UHFRPPHQG WKDW WKH ÀQDO FKRLFH VKRXOG EH
restricted to this candidate even though the original intention of the Directorate
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IRU(GXFDWLRQDO6HUYLFHVZDVWRDSSRLQWWZR(GXFDWLRQ2IÀFHUVLQ3K\VLFDO
Education.
When complainant’s petition to the PSC was brought in turn to the attention
RI WKH VHOHFWLRQ ERDUG WKHERDUG GLVPLVVHG WKLV FODLP RQ VHYHUDO JURXQGV
'HVSLWH KLV DVVHUWLRQ WKDW KH ZDV HPLQHQWO\ VXLWHG WR ÀOO WKH SRVLWLRQ RI
(GXFDWLRQ 2IÀFHU LQ 3K\VLFDO (GXFDWLRQ RQ WKH VWUHQJWK RI KLV H[WHQVLYH
H[SHULHQFHDV6XEMHFW&RRUGLQDWRUWKHVHOHFWLRQERDUGFRXQWHUHGE\LQVLVWLQJ
that the selection of an applicant does not depend solely on a candidate’s
standing and status in terms of seniority.
According to the board complainant had on the whole fared rather badly in
VXFK LPSRUWDQW DUHDV DV YLVLRQ IRU WKH IXWXUH WKH LGHQWLÀFDWLRQ RI SULRULW\
areas that needed immediate attention as well as measures and actions to be
taken in hand by the successful candidates. Members of the selection board
were of the opinion that complainant was not at all successful in his efforts to
convince them that he would prove to be an effective and determined leader
LQWKLVÀHOGZKLFKXUJHQWO\QHHGHGDVHQVHRISXUSRVHDQGGLUHFWLRQWKDWLW
lacked for several years.
The board also rejected complainant’s allegation that its choice was driven by
ulterior motives and that all along its members meant to disregard his strong
FODLPIRUWKLVSRVLWLRQ7KLVZDVFRQÀUPHGE\WKHIDFWWKDWWKH'LUHFWRUDWH
IRU(GXFDWLRQDO6HUYLFHVKDGDJUHHGWKDWWZR(GXFDWLRQ2IÀFHUSRVWVZHUH
required for Physical Education and that the decision to select only one
applicant was a source of concern since in this way the existing leadership
problem in physical education was only partly solved.
:LWKUHJDUGWRWKHLVVXHVUDLVHGE\FRPSODLQDQWFRQFHUQLQJKLVWUDFNUHFRUG
the selection board pointed out that it had no quarrel with the tasks listed by
FRPSODLQDQWLQKLVDSSOLFDWLRQIRUP7KHERDUGKRZHYHUSRLQWHGRXWWKDWWKLV
track record consisted to a fairly large extent in the coordination of activities
that is in fact expected of a Head of Department/Subject Coordinator.
The board was also rather unimpressed by complainant’s claim in respect of
his experience as an examiner/marker with MATSEC. It explained that it was
DZDUHWKDWOLNHKXQGUHGVRIRWKHUWHDFKHUVLQGLIIHUHQWVXEMHFWVFRPSODLQDQW
must have been approached directly by MATSEC for this work and he could
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not possibly claim that this activity constituted a feather in his cap.
The board dismissed complainant’s allegation that jockeying for position
KDGWDNHQSODFHLQWKHLQWHUYLHZVWKDWZHUHKHOGWRÀOOWKHSRVWVLQ3K\VLFDO
Education. It was explained that the persons selected to conduct interviews
were appointed by the Directorate for Educational Services that had exerted
QRLQÁXHQFHRUSUHVVXUHZKDWHYHURQWKHP7KH&KDLUSHUVRQDQGPHPEHUV
of the board denied the allegation that the successful candidate had been
groomed for the position and insisted that the outcome of interviews for the
SRVWVRI(GXFDWLRQ2IÀFHULQWKLVDUHDZDVIDLUDQGUHVSHFWHGWKHPHULWVRI
HDFKFDQGLGDWH7KHVXFFHVVIXOFDQGLGDWHWKRXJKDGPLWWHGO\FRPLQJIURP
DUHVHUYHFDWHJRU\RIDSSOLFDQWVGLGH[FHSWLRQDOO\ZHOOGXULQJKLVLQWHUYLHZ
and had an impressive portfolio which contributed towards his very high
overall mark.
The Ombudsman also found that the PSC had even interviewed the Chairperson
of the selection board in order to evaluate better the board’s submissions
RQWKHVHOHFWLRQSURFHVV7KH&RPPLVVLRQZDVJHQHUDOO\VDWLVÀHGZLWKWKH
UHSOLHVWKDWZHUHJLYHQDQGFRQÀUPHGWKDWWKHUHZDVQRJURXQGIRUDFKDQJH
in the overall results that had been registered.
7KH36&ZDVDOVRVDWLVÀHGWKDWWKHVHOHFWLRQSURFHVVKDGEHHQEDVHGRQFULWHULD
that were set and approved before interviews took place and that these criteria
ZHUH DSSOLHG IDLUO\ XQLIRUPO\ DQG FRQVLVWHQWO\ LQ WKH DVVHVVPHQW RI HDFK
candidate. Every effort was made by the selection board to make judgments
on the merits of each applicant that were as far as possible objective and
informed.
To give complainant a fair hearing the Ombudsman asked him to provide
further details on his allegation that his failure was engineered behind the
scenes in order to appoint the other candidate to his own exclusion. In
his defence complainant argued that once paragraph 13(c) in the call for
applications imposed a requirement of four years service in the grade of
Assistant Head of School/Head of Department or Subject Coordinator/
6FKRRO&RXQVHOORULQDOLFHQVHGVFKRROWKHERDUGVKRXOGQRWKDYHSURFHHGHG
WR LQWHUYLHZ DQ DSSOLFDQW ZKR GLG QRW VDWLVI\ WKLV UHTXLUHPHQW  +RZHYHU
when his attention was drawn to paragraph 13(c) that extended the eligibility
criteria to other candidates in the absence of applications from eligible
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FDQGLGDWHVDQGRULQWKHDEVHQFHRIVXFFHVVIXOFDQGLGDWHVFRPSODLQDQWFRXOG
only retort that in his opinion the selection board could not do this.
7KH 2PEXGVPDQ KRZHYHU H[SODLQHG WR FRPSODLQDQW WKDW LQ YLHZ RI WKH
ZD\WKDWWKHFDOOIRUDSSOLFDWLRQVKDGEHHQZRUGHGDQGVWUXFWXUHGLWFRXOG
YDOLGO\EHDUJXHGWKDWLQWKHFDVHRIDYDFDQF\VWLOOUHPDLQLQJXQÀOOHGERWK
complainant and the selected candidate could still have been appointed
SURYLGHGKRZHYHUWKDWFRPSODLQDQWKDGEHHQVXFFHVVIXOLQKLVLQWHUYLHZ
The Ombudsman also considered complainant’s allegation of unfair marking.
5HIHUULQJ WR KLV WUDFN UHFRUG DQG WR KLV SURYHQ DFWLYLWLHV LQ WKH ÀHOG RI
SK\VLFDO HGXFDWLRQ FRPSODLQDQW H[SUHVVHG KLV UHVHUYDWLRQV DV WR KRZ WKH
selection board could assess and test his leadership abilities and qualities on
the basis of an interview that lasted no more than half an hour. He insisted
that during the time when the post was vacant he had worked with other
+HDGVRI'HSDUWPHQWWRUXQWKHGHSDUWPHQWDQGWKLVFRQÀUPHGWKDWKHZDV
indeed able to work as a team player.
Complainant also raised doubts about the grounds on which the selection
board awarded almost maximum marks to the successful candidate under all
the criteria for which he was examined. He queried how the selection board
could explain the superiority of this candidate under these criteria over other
applicants especially when it was known that the relationship between this
applicant and his colleagues was rather frosty.
Complainant continued to insist that the PSC failed to address in a proper
manner his allegation that the selected applicant had been groomed for the
post.

Considerations and comments by the Ombudsman
7KH 2PEXGVPDQ SRLQWHG RXW LQ WKH ÀUVW SODFH WKDW KLV 2IÀFH FDQ RQO\
investigate complaints involving the Public Service Commission if he is
VDWLVÀHG WKDW D FRPSODLQDQW KDG HDUOLHU VRXJKW UHGUHVV GLUHFWO\ IURP WKH
Commission. In this case complainant had acted in this way and had already
petitioned the PSC.

69

7KH2PEXGVPDQDOVRSRLQWHGRXWWKDWKLV2IÀFHFDQQRWUHFRPPHQGDFKDQJH
in a decision by the PSC if it is found that a petition was treated fairly and
that the Commission gave due attention to all the issues covered by a petition.
Similarly the Ombudsman cannot take any action if in its consideration of a
petition the Commission properly evaluated all relevant information and the
Ombudsman found that there was nothing in the Commission’s deliberations
on the petition that would lead him to conclude that any provision of article
22 of the Ombudsman Act was applicable.
This means that it is not the function of the Ombudsman to conclude that the
UHVXOWRIDQLQWHUYLHZZDVXQIDLUPLVWDNHQRUXQMXVWZKHQLWUHVXOWVWKDWWKH
selection process was undertaken in a valid manner and was conducted fairly
and in line with established criteria. The Ombudsman cannot substitute a
subjective assessment or a decision taken by a selection board by his own
and unless there are unmistakeable signs and clear proof that indicate an
irregularity in the process or that an action or a decision taken by the selection
ERDUGZDVPDQLIHVWO\ZURQJWKHUHLVQRURRPZKDWVRHYHUIRUDGLVVHQWLQJ
opinion from the Ombudsman.
The Ombudsman pointed out that in this case all the evidence pointed towards
an assessment by the selection board of the three candidates in the running
for the post that was in line with criteria established by the Commission
EHIRUHWKHSURFHVVJRWXQGHUZD\LQFOXGLQJDSDVVPDUNRIRXWRIDWRWDO
RI2IWKHVHFULWHULDLeadership QualitiesManagerial AbilityPersonal
Attributes and Knowledge of and Suitability for the Position are criteria that
are interpreted subjectively by members of a selection board according to a
candidate’s performance throughout the interview.
The Ombudsman commented that the opinion of the selection board on
FRPSODLQDQW·V SHUIRUPDQFH GXULQJ KLV LQWHUYLHZ ZDV TXLWH FOHDU HPSKDWLF
and unmistakeable – he had given a clear indication that he did not reach the
level that was desired for the position in question. While a candidate may
KDYHKLVRZQRSLQLRQUHJDUGLQJKLVSHUIRUPDQFHWKURXJKRXWDQLQWHUYLHZLW
LVRQO\WKHERDUG·VRSLQLRQZKLFKPDWWHUVDQGZKLFKLVGHFLVLYHUHJDUGOHVVRI
the views of a candidate. This means that unless there is conclusive evidence
RIDPLVWDNHRUEDGLQWHQWLRQLQWKHDFWLRQVRUGHFLVLRQVRIDVHOHFWLRQERDUG
QRRIÀFHRIUHYLHZ²EHLWWKH2IÀFHRIWKH2PEXGVPDQRUWKH3XEOLF6HUYLFH
Commission – can uphold a similar plea.
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One of the main arguments put forward by complainant was that members of
the selection board intentionally decided to fail him so as to have a clear path
to appoint the other candidate who was supposedly at the back of their minds
in view of what was stated in paragraph 13(c) of the call for applications.
7KH 2PEXGVPDQ KRZHYHU H[SODLQHG WKDW D YDOLG LQWHUSUHWDWLRQ RI WKLV
paragraph suggested that complainant’s view was unfounded and that all along
there were two vacancies for the post and not just one. In the Ombudsman’s
opinion the only valid interpretation of paragraph 13(3) was that in the event
WKDWFRPSODLQDQWZDVVXFFHVVIXOKHZRXOGKDYHEHHQDSSRLQWHGLQWHUPVRI
WKHRULJLQDOFDOOIRUDSSOLFDWLRQVLWVHOIZKLOHDQ\UHPDLQLQJXQÀOOHGYDFDQF\
FRXOG KDYH EHHQ ÀOOHG E\ WKH RWKHU VHOHFWHG FDQGLGDWH  7KH 2PEXGVPDQ
therefore ruled that there were absolutely no grounds to sustain the allegation
of ill intent in this regard on the part of the selection board.
The Ombudsman also considered complainant’s argument that it is not
SRVVLEOH WR DGMXGJH DQ DSSOLFDQW·V TXDOLWLHV DELOLWLHV DQG DSWLWXGH WR ÀOO D
position of responsibility merely on the basis of an interview. While sharing
WR VRPH H[WHQW WKLV YLHZSRLQW WKH 2PEXGVPDQ SRLQWHG RXW KRZHYHU WKDW
despite this inherent shortcoming
a selection process based on an
interview is still acknowledged while sharing the view that it is not
as possibly the best system in a possible to adjudge an applicant’s
personnel selection process and aptitude merely by an interview,
no other system has been devised the Ombudsman acknowledged
instead to choose employees from that an interview is still considered
a pool of potential workers for any as possibly the best system in a
SDUWLFXODU MRE  %HVLGHV KROGLQJ D selection process
face-to-face interview provides a
very good – if not the best – opportunity to test at close quarters a candidate’s
vision on the responsibilities of a post applied for and the way in which a
candidate would approach a new assignment.
:LWK UHJDUG WR DQRWKHU \DUGVWLFN IRU VHOHFWLRQ EDVHG RQ KLV WUDFN UHFRUG
complainant made several representations. Although in itself this would
QRUPDOO\EHDYHULÀDEOHFULWHULRQWKH2PEXGVPDQIRXQGKRZHYHUWKDWLQ
WKLVLQVWDQFHWKLV\DUGVWLFNKDGWRDVLJQLÀFDQWGHJUHHEHHQLQWHUSUHWHGLQD
VXEMHFWLYHPDQQHU²QDPHO\KRZDFDQGLGDWH·VWUDFNUHFRUGZRXOGVWDQGKLP
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LQJRRGVWHDGLIKHZHUHWREHFKRVHQWRÀOOWKHYDFDQF\
The Ombudsman recognized that this subjective approach to the evaluation
of a candidate’s track record could possibly raise an eyebrow in the sense that
it allows little if any scope for review and lessens the level of transparency of
DVHOHFWLRQSURFHVV2QWKHRWKHUKDQGKRZHYHUKHDSSUHFLDWHGWKDWLQRUGHU
WRÀOOKLJKHUSRVWVLQDUHVSRQVLEOHDQGGHSHQGDEOHPDQQHULWLVYLWDOWKDWWKH
RQHVFKRVHQWRÀOOWKHVHSRVLWLRQVGHPRQVWUDWHSURSHUOHDGHUVKLSTXDOLWLHV
a clear sense of vision and direction as well as a command of the situation.
The Ombudsman commented that there can be no doubt that long years
of service – even if themselves an objective criterion – constitute on their
own no guarantee of a successful performance in a higher position where
challenges are bound to be stronger.
In his submissions to the Ombudsman complainant also expressed the view
that the PSC failed to address his allegation that the selected candidate had
been groomed for the post – and the relevance of this charge was heightened
when linked to complainant’s other allegation that his failure was purposely
engineered behind his back by the selection board so as to leave the way
RSHQIRUWKHDSSRLQWPHQWRIWKHWKLUGDSSOLFDQW7KH2PEXGVPDQKRZHYHU
after having ascertained that this claim had been duly examined by the
36&REVHUYHGWKDWLQKLVRSLQLRQWKLVDOOHJDWLRQORVWPRVWLIQRWDOORILWV
VLJQLÀFDQFHVLQFHLWGLGQRWLQDQ\ZD\PDWHULDOO\LQÁXHQFHFRPSODLQDQW·V
chances of being selected for the post once there was evidence that what held
VZD\LQWKHÀQDOGHFLVLRQRIWKHVHOHFWLRQERDUGZDVLWVRYHUDOOHYDOXDWLRQ
of complainant’s performance during his interview and his suitability for the
post.
The Ombudsman also referred in his Final Opinion to complainant’s assertions
regarding his merits and those of the successful candidate. Besides the fact
that he cannot review issues that were not included in a petition that was
IRUZDUGHGWRWKH3XEOLF6HUYLFH&RPPLVVLRQWKH2PEXGVPDQLQVLVWHGWKDW
it remains the core function of a selection board to make its own evaluation
of candidates on the strength of qualities that emerge during their interview.
&OHDUO\LWLVWKHPHPEHUVRIDVHOHFWLRQERDUGZKRKDYHWREHVDWLVÀHGZLWK
regard to the merits shown by a candidate and the claim to a higher position
that a candidate may nourish.
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Conclusion
2Q WKH EDVLV RI KLV GHOLEHUDWLRQV WKH 2PEXGVPDQ UHDFKHG WKH IROORZLQJ
conclusions:
a) there was no doubt that the Public Service Commission gave due
consideration to the points raised by complainant in his petition; and this
YLHZZDVVWUHQJWKHQHGE\WKHIDFWWKDWHYHQEHIRUHLWUHFHLYHGWKLVSHWLWLRQ
the PSC on its own initiative and without any outside prodding subjected
the selection process to a rigorous test and probed an important aspect of the
board’s decision that was subsequently raised by complainant in his petition
²QDPHO\WKDWWKHWZRFDQGLGDWHV LQFOXGLQJFRPSODLQDQWKLPVHOI ZKRZHUH
fully eligible to submit their application had failed whereas another candidate
who fell in the second category of eligible applicants was successful;
b) the allegation by complainant that he had been failed deliberately by
the selection board to allow the preferred candidate to be appointed was
unfounded. Complainant interpreted wrongly paragraph 13 (c) of the call for
applications and the only valid interpretation of this condition was that while
FDQGLGDWHV LQ WKH ÀUVW JURXS RI HOLJLEOH DSSOLFDQWV VXFK DV FRPSODLQDQW 
ZRXOGEHVHOHFWHGLIWKH\ZHUHVXFFHVVIXOLQWKHLULQWHUYLHZRWKHUFDQGLGDWHV
in the second category but who would pass their interviews – such as the
candidate who was eventually selected – could also be chosen if the two
YDFDQFLHVZHUHQRWÀOOHGE\WKHÀUVWPHWKRG
c)WKHÀQDOGHFLVLRQRQFDQGLGDWHVZKRVKRXOGEHDSSRLQWHGIRUWKHSRVW
was entrusted by the Public Service Commission to a selection board whose
decision was essentially a subjective one and depended to a large extent on
the performance of candidates during their interviews. Given the importance
of this position in an area of education that has a long lasting effect on
the attitude that is instilled among Maltese youths during their formative
school years towards physical exercise and its impact on the health of future
JHQHUDWLRQVWKHERDUGKDGWKHUHVSRQVLELOLW\WRLGHQWLI\WKHWZRPRVWVXLWDEOH
candidates for this task who held prospects that they would best meet the
FKDOOHQJH²DQGWKH36&DIWHUUHYLHZLQJWKHZKROHVHOHFWLRQSURFHVVKDG
no misgivings that the board had not carried out its task in a diligent and fair
manner and concluded that there were no objective grounds to change the
result.
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The Commission took this decision in the exercise of its mandate in terms
of the Constitution of Malta and the Ombudsman cannot conclude that this
GHFLVLRQZDVPLVWDNHQGLVFULPLQDWRU\RUXQMXVW,QWKHFLUFXPVWDQFHVWKH
Ombudsman was of the opinion that this complaint cannot be sustained.
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Case No J 202
PARLIAMENTARY SECRETARIAT
FOR PUBLIC DIALOGUE AND INFORMATION

7KHMRLQWUHTXHVWIRUÀQDQFLDODVVLVWDQFHWKDWIDLOHGRQDOOFRXQWV

The complaint
7KH ([HFXWLYH 6HFUHWDU\ RI WKH 0DUVDVNDOD /RFDO &RXQFLO DOVR DFWLQJ RQ
behalf of the .XPLWDW .RQWUD O,PSMDQW WDU5Lƛiklaƥƥ kif Propost1 lodged
D FRPSODLQW ZLWK WKH 2IÀFH RI WKH 2PEXGVPDQ RQ JURXQGV RI LPSURSHU
GLVFULPLQDWLRQ,WZDVFODLPHGWKDWZKHUHDVRWKHUORFDOLWLHVEHQHÀWHGIURP
WKHDZDUGRIIXQGVWRÀQDQFHWHFKQLFDOVWXGLHVRQSDUWLFXODUDVSHFWVRIWKHLU
ORFDOLW\GLIÀFXOWLHVDURVHZLWKUHJDUGWRWKHDOORFDWLRQRIIXQGVIRUDWHFKQLFDO
survey on the locality whose interests the Marsaskala Local Council as well
as the Kumitat strove to promote.

Facts of the case
In the course of his investigation the Ombudsman found that in the issue
of the *RYHUQPHQW *D]HWWH RI  6HSWHPEHU  WKH 0DUVDVNDOD /RFDO
Council issued a call for tenders for the provision of consultancy services
to investigate air quality in the locality. One of the conditions included in
the tender document was that the Marsaskala Local Council would settle
professional fees due in connection with these consultancy services. At
the same time the Ombudsman noted that while six other Local Councils
RI ORFDOLWLHV QHDU 0DUVDVNDOD VXEVFULEHG WR WKLV LQLWLDWLYH WKH WHQGHU
documentation made no reference at all to the .XPLWDW.RQWUDO,PSMDQWWDU
Riƛiklaƥƥ kif Propost.
7KH 2PEXGVPDQ DOVR IRXQG WKDW HYHQ EHIRUH WKLV FDOO ZDV LVVXHG WKH
______
1
Committee against the recycling project as proposed.
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Marsaskala Local Council had requested the Government in July 2005 to
SURYLGHÀQDQFLDODVVLVWDQFHWRXQGHUSLQWKLVVWXG\+RZHYHUVLQFHDWWKDW
time the Government had not yet taken any policy decision on the provision
RIÀQDQFLDODVVLVWDQFHLQVLPLODUSURMHFWVWKHUHTXHVWZDVWXUQHGGRZQ
In January 2009 the Marsaskala Local Council again approached the
*RYHUQPHQWZLWKDUHTXHVWIRUÀQDQFLDODVVLVWDQFHLQRUGHUWRGHIUD\WKHFRVWV
that it incurred on expert consultancy services for this study. The Parliamentary
Secretariat for Public Dialogue and Information that is also responsible for
/RFDO &RXQFLOV KRZHYHU UHSOLHG WKDW WKLV UHTXHVW FRXOG QRW EH PHW VLQFH
when the study was commissioned way back in 2005 the Government had
QRW\HWGHFLGHGWRRIIHUÀQDQFLDODVVLVWDQFHIRUVLPLODUSURMHFWVDQGDWWKDW
stage there were no policy guidelines on similar initiatives.
The Parliamentary Secretariat further stated that the Government had not been
involved at all in the process undertaken by the Marsaskala Local Council to
commission the study and was unaware of the way in which the consultants
who carried out the study had been selected and if these consultants possessed
WKHQHFHVVDU\TXDOLÀFDWLRQV7KHUHZHUHRWKHUDVSHFWVUHJDUGLQJWKHLVVXHRI
this call for consultancy services of which the authorities were unaware since
they were not brought into the picture when the call was issued.
,QLWVUHDFWLRQWRWKLVVWDQGE\WKH3DUOLDPHQWDU\6HFUHWDULDWWKH0DUVDVNDOD
Local Council referred to words said by the Parliamentary Secretary during
his participation on the TV programme Kliem u Fatti on 15 October 2008
when one of the members of the panel raised this issue. The Council provided
to the Ombudsman a recording of this programme where the Parliamentary
Secretary was distinctly heard to say that at a certain time the Government
decided that in instances where a Local Council is of the view that any
proposed development is likely to have a negative impact on the area falling
XQGHULWVUHVSRQVLELOLW\WKH&RXQFLOFRXOGUHTXHVWWKH*RYHUQPHQWWRSURYLGH
ÀQDQFLDO DVVLVWDQFH LQ RUGHU WR FDUU\ RXW VWXGLHV WR HYDOXDWH DQ\ SRVVLEOH
unfavourable consequences on residents of the locality.
On television the Parliamentary Secretary stated as follows:
“ .. 7KLV  initiative   ZDV ODXQFKHG ZKHQ SUREOHPV UHJDUGLQJ WKH
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Sant’Antnin (wastes facility) arose and the Local Councils were offered
ÀQDQFLDODVVLVWDQFHWRFDUU\RXWWKLVUHSRUWEXWKDGWXUQHGGRZQWKLVRIIHU
The Qala Local Council had submitted its request and was allocated these
IXQGV7KHFDVHUHODWLQJWR4UHQGLKDSSHQHGHDUOLHUDQGWRRNSODFHEHIRUH
WKLVSROLF\ZDVLQWURGXFHG,WZRXOGWKHUHIRUHEHDJUHDWSUREOHPLIDOOWKRVH
Councils who commissioned reports at that time would now turn up and ask
WREHDOORFDWHGIXQGVWRFRYHUWKHLUH[SHQVHVIRUWKHVHVWXGLHV …...”2
In a meeting with the Ombudsman the Parliamentary Secretary explained
that by these words he wanted to convey the message that the policy decision
WKDWKDGEHHQHVWDEOLVKHGE\WKH2IÀFHRIWKH3ULPH0LQLVWHUWRRNSODFHDW
a later stage – towards the end of May 2008 – after the controversy on the
building of the recycling project had arisen. The Ombudsman was assured
that this policy established the procedures that were to be observed so that
WKLVSDFNDJHRIÀQDQFLDODVVLVWDQFHZRXOGEHPDGHDYDLODEOHWRDSSOLFDQWVDQG
was meant to ensure that public funds would be spent wisely and properly.
Among other things the policy laid down that Local Councils should
submit a formal written application and undertake to observe the stipulated
SURFHGXUHVDQGFRQGLWLRQVLQRUGHUWREHQHÀWIURPWKHVHIXQGV7KHUXOHVDOVR
laid down that the Government was free to introduce any other conditions
deemed necessary throughout the implementation of the scheme including
the condition that contracts for the provision of consultancy services were to
be awarded to competent experts and that an open call for tenders had to be
issued before the award of any contract for consultancy services.
The Ombudsman noted that although these policy guidelines stipulated
WKDWDUHTXHVWIRUÀQDQFLDODVVLVWDQFHXQGHUWKLVVFKHPHPXVWEHVXEPLWWHG
E\D/RFDO&RXQFLOLQWKLVFDVHWKHUHTXHVWKDGEHHQSUHVHQWHGE\DJURXS
consisting of several Local Councils with responsibility for localities in
the region together with the .XPLWDW .RQWUD O,PSMDQW WDU5Lƛiklaƥƥ kif
Propost which was not eligible for assistance under this policy. In fact the
2PEXGVPDQREVHUYHGWKDWHYHQWKHFRPSODLQWORGJHGZLWKKLV2IÀFHKDG
______
2
 ´'LQ«EGLHWWLWĢDGGHPPLQQPHWDNLHQKHPPLONZLVWMRQLWDOLPSMDQWWD·6DQW·$QWQLQXO.XQVLOOL
/RNDOLěHZRIIUXWLOÁXVELH[MDJĢPOXGDNLUUDSSRUWXO.XQVLOOL/RNDOLUULIMXWDZKRP,O.XQVLOO/RNDOL
WDO4DODJĢDPHOLWWDOEDXQJĢDWDOÁXV,ONDŧWDO4UHQGLMPXUTDEHOGDĢOHWGLNLOSROLF\,OSUREOHPDKL
OLLVVDDOODĢDUHVNXOOPLQJĢDPHOUDSSRUWI·GDNLŧŧPLHQLVVDMLěLJĢDOOÁXV«µ
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been submitted by the Marsaskala Local Council in its own name and on
behalf of this Kumitat.
The Ombudsman took cognizance of the assertion by complainants that the
Government adopted two weights two measures in the implementation of
WKLVSROLF\LQWKHVHQVHWKDWZKHUHDVWKHVXEPLVVLRQIRUÀQDQFLDODVVLVWDQFH
E\WKH4DOD/RFDO&RXQFLOKDGEHHQDFFHSWHGFRPSODLQDQWV·DSSOLFDWLRQZDV
DUELWUDULO\WXUQHGGRZQ7KH2PEXGVPDQ·VLQYHVWLJDWLRQKRZHYHUUHYHDOHG
that although it was true that the Qala Council approached the Government
IRUÀQDQFLDODVVLVWDQFHDQGZDVHYHQLQIRUPHGWKDWDVVLVWDQFHQRWH[FHHGLQJ
½ZRXOGEHPDGHDYDLODEOHQRVXFKDVVLVWDQFHZDVLQIDFWHYHUJLYHQ
since the Council failed to prove that it followed the established policy
guidelines with regard to the consultancy services for which it sought this
assistance.

Considerations by the Ombudsman
The Ombudsman noted that representations with Government regarding this
issue were (correctly) made by the Marsaskala Local Council since in line
with conditions that appeared in the tender document it was this Council that
entered into the contract with the selected consultants. The Ombudsman
stated that although the source from where funds were provided for payment
RI WKHVH FRQVXOWDQF\ VHUYLFHV UHPDLQHG XQNQRZQ LW ZDV OLNHO\ WKDW WKLV
payment was made by the Marsaskala Local Council. It was therefore in
order to expect this Local Council itself to submit a claim for a refund of
these expenses and that the Kumitat would not be involved in this issue.
7KH2PEXGVPDQKRZHYHUHPSKDVL]HGWKDWWKHSROLF\JXLGHOLQHVDSSURYHG
in May 2008 were meant “to assist Local Councils to prepare reports on
SURMHFWV RI D FHUWDLQ VFDOH WKDW DUH SURSRVHG WR EH LPSOHPHQWHG LQ WKHLU
locality.” This underlined the fact that this assistance was not meant to
reach an organization such as the Kumitat .RQWUD O,PSMDQW WDU5Lƛiklaƥƥ
kif Propost on whose behalf too this grievance had been submitted. The
Ombudsman was therefore of the opinion that he could only consider this
complaint insofar as it had been lodged by the Marsaskala Local Council in
its own name.
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The Ombudsman observed that the policy guidelines established clearly the
procedures to be followed by Local Councils that wished to participate and
WREHQHÀWXQGHUWKLVVFKHPH7KHVHSURFHGXUHVZHUHPHDQWWRLQGLFDWHWKH
way that had to be followed to ensure that public funds were well spent and
in an accountable manner.
The Ombudsman observed furthermore that the policy provides for “an
DOORFDWLRQ WKDW LV PDGH DYDLODEOH DQQXDOO\ E\ WKH FHQWUDO *RYHUQPHQW.”
7KLVPHDQVWKDWÀQDQFLDODVVLVWDQFHFDQRQO\EHVRXJKWDQGDOORFDWHGLILQ
WKH ÀQDQFLDO \HDU LQ TXHVWLRQ IXQGV IRU WKLV SXUSRVH DUH VSHFLÀFDOO\ PDGH
available by the central Government in its annual budget. It is therefore
obvious that no such assistance can be made available to Local Councils if for
some reason or other no such funds are allocated in the central government
budget in a particular year for this purpose.
At the same time the Ombudsman pointed out that this meant that a request
IRU ÀQDQFLDO DVVLVWDQFH FRXOG QRW EH VXEPLWWHG ZLWK EDFNGDWHG HIIHFW E\ D
Local Council to cover a technical study that would have been undertaken
following the issue of an open call for tenders but that would have been
adjudicated before the date on which funds are allocated by the central
*RYHUQPHQW(YHQOHVVDFFHSWDEOHZDVWKHDOORFDWLRQRIÀQDQFLDODVVLVWDQFH
out of funds that had not been allocated by the Government for this purpose
because at the time when the Marsaskala study was commissioned this policy
was not yet in force.
The Ombudsman commented that this complaint was based on two different
LVVXHV²ÀUVWO\RQDOOHJDWLRQVRILPSURSHUGLVFULPLQDWLRQDQGVHFRQGO\RQ
charges of an incorrect and improper application of policy guidelines that
were publicly announced by the Parliamentary Secretary responsible for
Local Councils.
a)

Improper discrimination

The Ombudsman noted that in its submissions the Marsaskala Local Council
stated that costs incurred on a technical report in an identical case were
reimbursed to the Qala Local Council in Gozo; and this led its members to
believe that there ought to be no problem for funds to be allocated to their
Council and to other neighbouring Councils.
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7KH2PEXGVPDQKRZHYHUIRXQGGXULQJKLVLQYHVWLJDWLRQWKDWHYHQLILWZHUH
WREHDFFHSWHGWKDWWKH4DOD/RFDO&RXQFLOZDVDWRQHSRLQWRIÀFLDOO\WROG
WKDWLWZRXOGUHFHLYHDVVLVWDQFHIRUDWHFKQLFDOVWXG\ZKLFKLWKDGXQGHUWDNHQ
LW ZDV HTXDOO\ WUXH WR DIÀUP WKDW WKLV &RXQFLO KDG QRW LQ IDFW VR IDU EHHQ
awarded any such funds since it had not followed the procedures indicated in
the policy announced by the Government.
The Ombudsman observed that if the claim by the Marsaskala Local
&RXQFLO UHJDUGLQJ WKH 4DOD FDVH ZDV WUXH ² LQ RWKHU ZRUGV WKDW WKLV FDVH
had been dragging on since 2002 or one year before the issue concerning the
Sant’Antnin recycling plant had arisen – and if it was also true that both cases
ZHUHVWLOOSHQGLQJZKLOHWKHUHTXHVWIRUÀQDQFLDODVVLVWDQFHZDVVXEPLWWHG
EHIRUHWKHQHZSROLF\JXLGHOLQHVZHUHHVWDEOLVKHGLWZDVPDQLIHVWO\FOHDU
that in accordance with the basic principles of good administration neither
the request by the Marsaskala Local Council nor the proposal by the Qala
Local Council could be accepted.
The Ombudsman observed that this stand ought to be rigid and unmistakeable
EHFDXVHLWZDVGHÀQLWHO\RXWRIWKHTXHVWLRQWKDWWKHVHWZRUHTXHVWVFRXOG
ever be in line with policy guidelines laid down on purpose to ensure that
the whole process for the award of tenders for consultancy services would be
DERYHERDUGDQGGRQHLQDWUDQVSDUHQWSURSHUDQGDFFRXQWDEOHPDQQHU,QWKLV
regard the Ombudsman noted that these policy guidelines served to show the
ZD\E\PHDQVRIZHOOGHÀQHGSURFHGXUHVWKDWZHUHWREHIROORZHGE\DOODQG
sundry in the strictest manner during every stage of the process. Since these
conditions also made it clear that the whole process could not be carried out
H[SRVWIDFWREHFDXVHRWKHUZLVHQRÀQDQFLDODVVLVWDQFHFRXOGEHDXWKRULVHG
DQGDZDUGHGWKH2PEXGVPDQUXOHGWKDWRQWKLVEDVLVLWZRXOGDSSHDUWKDW
the allegation that the process was mired in improper discrimination could
not be sustained.
b)

Incorrect application of policy

The Ombudsman pointed out that his observations with regard to the allegation
of improper discrimination were equally applicable with regard to the part of
the complaint that claimed that the Parliamentary Secretariat responsible for
Local Councils was at fault by its incorrect application of policy.
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The facts that emerged during the Ombudsman’s investigation seemed
WR FRQÀUP WKDW WKH RQO\ SRVVLEOH FRQFOXVLRQ WKDW KH FRXOG UHDFK ZDV WKDW
this allegation was unfounded and there was no evidence of any incorrect
application of policy. The Ombudsman had no hesitation to reach this
conclusion given that no such policy guidelines were in existence at the time
that this decision was taken.
According to the Ombudsman once it had been established that it was incorrect
to state that the Qala Local Council received a reimbursement of expenses
LQFXUUHG LQ FRQQHFWLRQ ZLWK WKH WHFKQLFDO UHSRUW WKDW LW FRPPLVVLRQHG WKH
main thrust of the argument by the Marsaskala Local Council and on which its
FRPSODLQWZDVEXLOWFUXPEOHGOLNHDVDQGFDVWOH,QDGGLWLRQWKH2PEXGVPDQ
FRPPHQWHGWKDWIURPLQIRUPDWLRQWKDWKHJDWKHUHGLWDSSHDUHGWKDWLWZRXOG
be unlawful for the authorities to give any further consideration to the request
E\WKH4DOD/RFDO&RXQFLOIRUWKHDZDUGRIÀQDQFLDODVVLVWDQFH
The Ombudsman commented that these observations were directly addressed
DWWKHPHULWVRIFRPSODLQDQWV·JULHYDQFH7KHUHZDVKRZHYHUDQRWKHULVVXH
that needed to be given consideration; and this concerned the declaration on
the media by the Parliamentary Secretary responsible for Local Councils
whose words on a television programme led the Marsaskala Local Council
to draw the conclusion that this amounted to a commitment on behalf of the
Government regarding the allocation of these funds.
The Ombudsman pointed out that it is not his function or his responsibility to
interpret the words of participants during debates on local television stations
since clearly it is the speakers themselves who are to assume responsibility
for their own words and it is not his role to construe their meaning. The
Ombudsman stated that whether declarations on the media conform to facts
and to events that have taken place or that might take place is not something
that he can judge and it is only the person who utters any such statements
who can best explain their meaning and the context in which these words
ZHUHSURQRXQFHG&OHDUO\WKH2IÀFHRIWKH2PEXGVPDQKDVQRVD\LQWKHVH
matters.
The Ombudsman explained that his role is to investigate if administrative action
by public authorities is in line with the norms of good public administration
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and with rules and procedures that bind the public service; whether it is in
observance of government policies;
the Ombudsman’s role is to and whether its application is done
investigate if administrative action in a fair manner and consistently.
by public authorities is in line He explained that in this instance
with the norms of good public LW GLG QRW UHVXOW WR KLV 2IÀFH WKDW
administration and with rules and there was any shortcoming by the
procedures that bind the public authorities that would fall under
any category of administrative
service
GHÀFLHQF\

Conclusion
Taking everything into account the Ombudsman was of the view that although
it resulted that the Parliamentary Secretary had really spoken on television in
WKHZD\WKDWKDGEHHQPHQWLRQHGE\FRPSODLQDQWVLQWKHLUJULHYDQFHLWZDVDW
the same time obvious that their decision to resubmit their application in 2009
IRUÀQDQFLDODVVLVWDQFHIRUDWHFKQLFDOUHSRUWZKLFKWKH\KDGFRPPLVVLRQHG
several years earlier was turned down because this report was commissioned
EHIRUHWKHSROLF\JXLGHOLQHVZHUHHVWDEOLVKHG)XUWKHUPRUHWKLVUHTXHVWE\
the Council was rejected because up to that time the Government had not yet
allocated any funds for this purpose.
The Qala Local Council on the other hand submitted its application at a time
ZKHQWKHDXWKRULWLHVKDGDOUHDG\WDNHQDSROLF\GHFLVLRQWRSURYLGHÀQDQFLDO
assistance to Local Councils and established broad policy guidelines to
ensure accountability and transparency in the way that public funds provided
for this purpose would be used. The Ombudsman commented that it was
apparent that the decision to establish these policy guidelines was taken
precisely following the controversy that arose on the Sant’Antnin recycling
project.
Nevertheless the Ombudsman ruled that the Council’s request for funds for
the report that it commissioned could not be considered since this request
was not covered by the policy guidelines for similar initiatives that were
established by the Government several years after this report was prepared
for the Council.
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In view of these considerations the Ombudsman considered the complaint
XQMXVWLÀHGDQGWXUQHGLWGRZQ
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Case No J 299
ENEMALTA CORPORATION
And then there were six disgruntled Specialist Engineers

The complaint
7KH (QHPDOWD 3URIHVVLRQDO 2IÀFHUV· 8QLRQ SUHVHQWHG D FRPSODLQW WR WKH
Ombudsman on behalf of its members against Enemalta Corporation in
FRQQHFWLRQZLWKWKHDIWHUPDWKRIWKHLVVXHRIDFDOOIRUDSSOLFDWLRQVWRÀOO
seven posts of Specialist Engineer. The Union protested that the position of
$VVLVWDQW0DQDJHUDWWKH'HOLPDUD3RZHU6WDWLRQZDVÀOOHGE\RQHRIWKH
newly appointed Specialist Engineers and expressed its reservations about
WKLVDSSRLQWPHQWVLQFHLQLWVYLHZWKLVSRVWVKRXOGKDYHEHHQÀOOHGIROORZLQJ
the issue of a separate call for applications.
The Union claimed that the Corporation was guilty of maladministration with
its manifest disregard of rules and procedures that it is bound to observe to
ÀOOLQWHUQDOYDFDQFLHVZKLOHWKHUHZDVLQFRQVLVWHQF\DQGODFNRIWUDQVSDUHQF\
in the procedures that were used by Enemalta. The Union also accused
Enemalta management of refusing to correct the situation and make amends
for the injustice suffered by members.
The Union expressed its disapproval of the way Enemalta misled its members
because despite assurances that all Specialist Engineers were assigned
project work according to the job description annexed to the circular that
accompanied the call for applications and were reporting to the Corporation’s
3URMHFWV0DQDJHUWKLQJVWXUQHGRXWGLIIHUHQWO\$VDUHVXOWPHPEHUVRIWKH
Union felt that their career path at the Delimara Power Station had been
blocked.
:KHQUHIHUULQJWRWKHZD\LQZKLFKWKH&RUSRUDWLRQÀOOHGWKHSRVWRI$VVLVWDQW
0DQDJHUDWWKH'HOLPDUD3RZHU6WDWLRQWKH8QLRQDOOHJHGWKDWLQVWHDGRI
issuing a call for applications with a detailed job description as was always
GRQHLQWKHSDVWWKLVWLPHWKH&RUSRUDWLRQDFWHGLQDGLIIHUHQWPDQQHUWKDW
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was detrimental to the interests of Enemalta engineers involved in power
station operations.
7KH8QLRQGLVDJUHHGWKDWWKHÀOOLQJRIWKLVSRVWFRXOGEHFRQVLGHUHGPHUHO\
DVWKHWUDQVIHURIDQHPSOR\HHDQGLQVLVWHGWKDWVLQFHLWLQYROYHGWKHÀOOLQJ
RIDYDFDQF\WKHXVXDOSURFHGXUHVIRUWKHÀOOLQJRIYDFDQFLHVRXJKWWRKDYH
been followed.

Facts of the case and explanations by both parties
Circular No 217/2006 issued on 30 October 2006 by Enemalta Corporation
LQYLWHGDSSOLFDWLRQVWRÀOOVHYHQYDFDQFLHVLQWKHQHZSRVLWLRQRI6SHFLDOLVW
(QJLQHHUHVWDEOLVKHGE\DJUHHPHQWEHWZHHQWKH8QLRQDQGWKH&RUSRUDWLRQ
LQ QHWZRUN SODQQLQJ   QHWZRUN SURMHFWV   DQG SRZHU JHQHUDWLRQ DQG
distribution projects – electrical (2) and mechanical (2). Calls for applications
for these posts were identical and stated that selected employees would be
responsible for a proper management of projects in the Generation Section
and report directly to Enemalta’s Projects Manager.
:LWKDSSOLFDWLRQVUHVWULFWHGWRHQJLQHHUVLQSRVVHVVLRQRIDWOHDVWÀYH\HDUV
H[SHULHQFH LQ JHQHUDWLRQ RSHUDWLRQV DQG PDLQWHQDQFH DQG SURMHFW ZRUN
engineers involved in power station operations and not in the Generation
Section were ineligible. After an evaluation of the experience and the
TXDOLÀFDWLRQV RI DSSOLFDQWV DQG LQWHUYLHZV WKH DSSRLQWPHQW RI WKH VHYHQ
successful candidates took place on 30 March 2007.
In the meantime the Assistant Manager at the Delimara Power Station who
for several months was solely responsible for the operation and running of
this facility was appointed Manager as from 28 March 2007. Following this
appointment the post of Assistant Manager at the Delimara Power Station
became vacant.
Since under the Collective Agreement 2006-2010 the Enemalta Professional
2IÀFHUV· 8QLRQ UHSUHVHQWV SURIHVVLRQDO HPSOR\HHV LQ JUDGHV  WR  DQG
the newly appointed Specialist Engineers were placed in scale 4 of the
&RUSRUDWLRQ·V PDQSRZHU VWUXFWXUH WKH 8QLRQ FRXOG QR ORQJHU UHSUHVHQW
WKHP+RZHYHUIROORZLQJDUHTXHVWE\WKHVHHPSOR\HHVVRWKDWWKH8QLRQ
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ZRXOG FRQWLQXH WR UHSUHVHQW WKHP WKH 8QLRQ·V VWDWXWH ZDV DPHQGHG LQ
-XO\DOWKRXJKDFFRUGLQJWR8QLRQRIÀFLDOVWKLVGHFLVLRQLQFXUUHGWKH
displeasure of Enemalta management with the result that soon afterwards
these Specialist Engineers received a written warning that disciplinary
measures would be taken against them if they followed any Union directives.
)XUWKHUPRUH LQ D PRVW DUELWUDU\ PDQQHU DQG ZLWKRXW DQ\ SULRU QRWLFH LQ
May 2008 the Corporation abruptly changed the designation of Specialist
Engineer to Assistant Manager with the consequence that these employees
again could no longer be represented by the Union.
:KLOHWKHVHHYHQWVZHUHXQIROGLQJLQ$XJXVWWKH&RUSRUDWLRQLVVXHGD
call for applications for the post of Assistant Manager (Projects – Mechanical).
8QGHUWKHMREGHVFULSWLRQIRUWKLVSRVWWKHVXFFHVVIXOFDQGLGDWHZRXOGIDOO
XQGHUWKHUHVSRQVLELOLW\RIWKH0DQDJHU3URMHFWVDQGSHUIRUPGXWLHVVLPLODU
to those of a Specialist Engineer.
It was at this stage that the Union started receiving complaints from its
PHPEHUVWKDWFRQWUDU\WRZKDWDSSHDUHGLQWKHFDOOIRUDSSOLFDWLRQVRQHRI
the newly appointed Specialist Engineers was not deployed on project work
in accordance with the job description of this post and was not even reporting
to the Corporation’s Projects Manager but was instead being assigned
VSHFLÀF WDVNV GLUHFWO\ E\ WKH 0DQDJHU RI WKH 'HOLPDUD 3RZHU 6WDWLRQ  ,Q
addition Specialist Engineers at the Delimara Power Station were informed
by the Manager of this facility that henceforth they were to receive their
work instructions directly from this employee.
This led the Union to query the original need to establish two posts of
Specialist Electrical Engineers in the Generation Section and gave rise
to suspicions that all along it was the intention of the Corporation that an
employee appointed to this position would not be assigned any project work
at all but would straightaway be given duties of Assistant Manager at the
Delimara Power Station without having to go through the rigours of the issue
of a call for applications for this post.
Between April and August 2008 representatives of the Union held several
meetings with the Corporation’s Human Resources Section and received
assurances that not only was there no government approval for the post of
Assistant Manager at the Delimara Power Station but that the Corporation
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had no intention to issue a call for applications for this position since it did not
feature in the management structure of this power station. At the same time
the Corporation assured the Union that the Specialist Engineer at the centre
of this controversy was being allocated project work that was appropriate
and in line with his designation.
7KHLVVXHKRZHYHUÁDUHGDJDLQVRRQDIWHUZDUGVZKHQ8QLRQPHPEHUVDW
the Delimara Power Station reported that this Specialist Engineer was asked
to perform their appraisal evaluation under the Corporation’s Performance
Management and Development Programme.
:KHQWKH8QLRQUDLVHGWKHPDWWHUGXULQJDPHHWLQJLQ0DUFK(QHPDOWD·V
&KLHI([HFXWLYH2IÀFHULQVLVWHGWKDWDOWKRXJKWKHSRVWRI6SHFLDOLVW(QJLQHHU
ZDV RULJLQDOO\ OLQNHG WR SURMHFW ZRUN WKH &RUSRUDWLRQ ZDV HQWLWOHG WR
GHSOR\ WKHVH HQJLQHHUV QRZ GHVLJQDWHG DV$VVLVWDQW 0DQDJHUV ZKHUHYHU
it felt appropriate on the strength of their work contract. The Corporation
FRQÀUPHGWKLVDSSURDFKLQDOHWWHUWRWKH8QLRQRQ0DUFKVWDWLQJ
WKDWDQ\VLPLODUPRYHZKHUHWKHFRQGLWLRQVRIZRUNRIHPSOR\HHVDUHQRW
DIIHFWHGZDVWKHSUHURJDWLYHRIPDQDJHPHQW1
When the intervention by the Director of Industrial and Employment
5HODWLRQVZLWKWKH&RUSRUDWLRQZDVWRQRDYDLOWKHWZRVLGHVDJUHHGRQ
May 2009 to refer the matter to the Ombudsman.
,Q D OHWWHU WR WKH 2PEXGVPDQ RQ  -XQH  (QHPDOWD FRQÀUPHG WKDW
VRRQ DIWHU WKH DSSRLQWPHQW RI WKH VHYHQ 6SHFLDOLVW (QJLQHHUV LQ YLHZ RI
RSHUDWLRQDO UHTXLUHPHQWV LW VDZ ÀW WR FKDQJH WKH GHVLJQDWLRQ RI WKLV SRVW
to Assistant Manager. Since this did not involve any change in the duties
RIWKHVHHPSOR\HHVDQGVDODU\VFDOHVRIWKHWZRSRVLWLRQVZHUHDWSDUWKH
Corporation considered this merely as a horizontal move for these employees
and not as a promotion and felt no need to follow any of its normal promotion
procedures. At the same time the Corporation took the opportunity to issue
UHYLVHG MRE GHVFULSWLRQV IRU WKLV QHZ SRVLWLRQ DQG LQFOXGHG DV DQ DGGHG
______
1
 ´)LUULJZDUG WD· GLQ LONZLVWMRQL QL[WLHT QLQIXUPDN OL ċDTOLHT EĢDO GDQ IHMQ PD ěHZ[ DIIHWWZDWL
ONXQGL]]MRQLMLHW WD[[RJĢRO WDOĢDGGLHPD KXZD ELVV SUHURJDWWLYD WDOPDQDJHPHQWµ (letter dated 13
0DUFK  E\ &KLHI 2IÀFHU +XPDQ 5HVRXUFHV DQG &RUSRUDWH 6HUYLFHV (QHPDOWD &RUSRUDWLRQ WR
6HFUHWDU\(QHPDOWD3URIHVVLRQDO2IÀFHUV·8QLRQ 
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UHVSRQVLELOLW\DVVLVWDQFHWRWKHLQFXPEHQW0DQDJHULQWKHGDLO\UXQQLQJRI
the Delimara Power Station.
The Corporation also pointed out that the work contract of Specialist Engineers
included the following condition: “The Employee is being assigned the
position and the duties of Specialist Engineer within the Corporation but the
&RUSRUDWLRQUHVHUYHVWKHULJKWWRFKDQJHWKHSRVLWLRQRIWKH(PSOR\HHWRWKDW
RIDQ\DQDORJRXVSRVLWLRQDFFRUGLQJWRWKHH[LJHQFLHVRIWKH&RUSRUDWLRQ.”
The Corporation further maintained that since the Collective Agreement did
QRWFRYHUWKHSRVWRI6SHFLDOLVW(QJLQHHULWZDVXQGHUQRREOLJDWLRQWRGLVFXVV
any changes regarding this position with the Union; and on these grounds the
Corporation dismissed the Union’s allegations of lack of transparency.
Also in this letter the Corporation informed the Ombudsman that a few days
earlier2 it issued a call for applications for the position of Assistant Manager
at the Delimara Power Station.
The reaction by the Union to the contents of this letter to the Ombudsman did
not take long to come. The Union insisted that the statement by Enemalta
WKDW6SHFLDOLVW(QJLQHHUVZRXOGEHDVVLJQHGVSHFLÀFSURMHFWZRUNZDVQRW
borne out by events and expressed surprise that Specialist Engineers were
UHFODVVLÀHG DV$VVLVWDQW 0DQDJHUV D SRVLWLRQ ZKLFK WKH 8QLRQ FRXOG QRW
cover) only twelve months after their appointment. The Union expressed
LQFUHGXOLW\WKDWPHUHO\IRXUPRQWKVDIWHUWKLVDSSRLQWPHQWWKH&RUSRUDWLRQ
issued a call for applications for the post of Assistant Manager (Projects)
with the same job description as a Specialist Engineer and with the successful
applicant having to report to the same Manager as a Specialist Engineer.
The Union observed that these manoeuvres only led it to believe that
(QHPDOWDZDVQRWFRQVLVWHQWLQLWVSROLFLHVWRÀOOVHQLRUHQJLQHHULQJSRVWV
$VDQH[DPSOHLWSRLQWHGRXWWKDWVRRQDIWHUWKH&RUSRUDWLRQDSSRLQWHGWZR
6SHFLDOLVW(OHFWULFDO(QJLQHHUVLWDSSDUHQWO\EDFNWUDFNHGRQLWVGHFLVLRQDQG
felt that one of these posts was not necessary with the result that one of these
engineers was deployed to assist the incumbent Manger in the running of the
Delimara Power Station.
______
2

On 9 June 2009.
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The Union also stated that it would be interested to learn about the tasks
assigned to the two Assistant Managers at the Delimara Power Station
especially since the Corporation’s organization chart showed only one post
of Assistant Manager at this facility.
During meetings with the Ombudsman the Union explained that several of
its members were denied the opportunity to apply for the post of Specialist
Engineer because this call was limited to engineers on project work and there
was no indication that selected applicants could be shifted from one section
to another according to the needs of the Corporation. As a result engineers
not involved in project work were led to believe that they were ineligible to
apply and missed this chance for advancement.
The Union observed that despite the claim by Enemalta that all its engineers
were at liberty to apply for the posts of Specialist Engineer since nothing in
WKHFDOOSUHYHQWHGWKHPIURPGRLQJVRWKLVZDVLQFRUUHFWEHFDXVHWKHFDOO
UHVWULFWHG DSSOLFDWLRQV WR FDQGLGDWHV ZLWK DW OHDVW ÀYH \HDUV H[SHULHQFH LQ
generation operations and maintenance and projects.
The Union insisted that duties associated with the positions of Specialist
(QJLQHHU$VVLVWDQW0DQDJHU3URMHFWVDQG$VVLVWDQW0DQDJHUDWWKH'HOLPDUD
3RZHU6WDWLRQZHUHGLIIHUHQWLQWKHVHQVHWKDWWKHÀUVWSRVLWLRQZDVUHODWHG
to project work whereas the second position concerned operational and
maintenance tasks. The Union also challenged the Corporation’s claim that
the duties of the Specialist Engineer deployed as Assistant Manager at the
Delimara Power Station had not been changed because this person had never
before been assigned tasks that featured in the job description in the June
FDOOIRUDSSOLFDWLRQVIRUWKLVSRVLWLRQDQGWKLVFRQÀUPHGWKDWWKLVZDV
no mere transfer as Enemalta implied.
The Union explained to the Ombudsman that in view of its particular
RUJDQL]DWLRQ VWUXFWXUH (QHPDOWD &RUSRUDWLRQ DOZD\V LVVXHG VSHFLÀF
MRE DGYHUWLVHPHQWV EHFDXVH RWKHUZLVH PDQDJHPHQW ZRXOG EH DEOH WR ÀOO
engineering vacancies that occur from time to time in a horizontal manner
and block the career path of Enemalta engineers. This explained the Union’s
disapproval of Enemalta’s new practice that it considered unacceptable
ZKHUHE\XQOLNHSUHYLRXVDSSOLFDWLRQVFDOOVIRUDSSOLFDWLRQVWRÀOOHQJLQHHULQJ
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vacancies were too generic and gave no indication in which power station
the selected employee would be deployed. The Union stated that the call
for applications for Assistant Manager at Delimara in June 2009 was a case
LQ SRLQW DQG DGGHG WKDW (QHPDOWD·V SROLF\ IRU WKH ÀOOLQJ RI YDFDQFLHV ZDV
characterized by a lack of transparency that was causing a lot of uncertainty
and lack of motivation as well as loss of morale among its members.
To further substantiate its claims of inconsistency the Union referred to
previous calls for applications for a particular position where candidates
were required to be in possession of a university degree whereas in a recent
call for the same position applicants needed a diploma on the understanding
that the Corporation would then sponsor the selected candidate/s to acquire
D ÀUVW GHJUHH  (YHQ WKH \HDUV RI ZRUN H[SHULHQFH FRQVLGHUHG QHFHVVDU\
by Enemalta to enable candidates to apply for certain positions varied
considerably; and whereas in August 2007 an applicant for an Assistant
0DQDJHUSRVWLQWKH*HQHUDWLRQ'LYLVLRQUHTXLUHGDPLQLPXPRIÀYH\HDUV
H[SHULHQFHLQJHQHUDWLRQRSHUDWLRQVDQGPDLQWHQDQFHDQGSURMHFWVLQ-XQH
2009 an applicant for a similar Assistant Manager post was expected to
possess at least ten years experience.
The Union concluded that these arbitrary changes in the number of years
RI ZRUN H[SHULHQFH DQG TXDOLÀFDWLRQV WKDW ZHUH UHTXLUHG JDYH WKH GLVWLQFW
impression that the Corporation was issuing calls for applications that were
tailor-made in a way that would accommodate certain individuals.
The Corporation rejected these charges and insisted that its recruitment
policies were meant to allow the opportunity to the largest number of
employees to apply for vacancies that arose from time to time. It explained
WKDWLWVUHFHQWFDOOVIRUDSSOLFDWLRQVLQHQJLQHHULQJSRVWVZHUHQRQVSHFLÀF
and purposely designed with no reference to any particular project or power
station to allow management the possibility to deploy employees on any
project in its vast ongoing development programme for the generation and
supply of electricity.
The Corporation continued to insist that there was nothing in the employment
contract of its Assistant Managers (formerly Specialist Engineers) that
prevented management from transferring them from one section to another
in the light of work exigencies.
90

7KH&RUSRUDWLRQZKLOHDGPLWWLQJWKDWLWVUHFHQWFDOOVIRUDSSOLFDWLRQVZHUH
EURDG LQ VFRSH H[SODLQHG WKDW LQ WKH SDVW LWV HQJLQHHUV FRXOG VXEPLW DQ
DSSOLFDWLRQLQUHVSRQVHWRHYHU\FDOOWKDWZDVLVVXHGUHJDUGOHVVRIZKHWKHU
WKH\ZHUHSRVWHGDW'HOLPDUD0DUVDRU*R]R7KH&RUSRUDWLRQH[SODLQHGWKDW
ZLWKWKH0DUVD3RZHU6WDWLRQGXHWREHSKDVHGRXWLWVFDOOVIRUDSSOLFDWLRQV
FRXOGQRWEHVSHFLÀFDQGOLQNHGH[FOXVLYHO\WRDQ\RQHSRZHUVWDWLRQVRDV
to ensure that selected candidates could be deployed in any one of its power
stations according to its exigencies.

Considerations by the Ombudsman
7KH2PEXGVPDQQRWHGWKDWWKH(QHPDOWD3URIHVVLRQDO2IÀFHUV·8QLRQZDV
concerned that the career advancement of engineers who were its members
ZDV REVWUXFWHG ZKHQ WKH &RUSRUDWLRQ ÀOOHG WKH SRVW RI$VVLVWDQW 0DQDJHU
at the Delimara Power Station by a Specialist Engineer instead of issuing
a call for applications. The Union held that this action was abusive on the
JURXQGV WKDW HYHQ LI QRW LQ D IRUPDO PDQQHU LQ SUDFWLFH WKH &RUSRUDWLRQ
ÀOOHGWKLVSRVLWLRQZLWKRXWIROORZLQJSURFHGXUHVODLGGRZQLQWKH&ROOHFWLYH
$JUHHPHQWIRUWKHÀOOLQJRIHQJLQHHULQJYDFDQFLHV7KH8QLRQFULWLFL]HGWKH
Corporation’s failure to issue a call for applications and insisted that a proper
selection process would have allowed engineers interested in this position
the opportunity to apply.
The Ombudsman also noted that although the Corporation initially denied
that the newly-appointed Specialist Engineer was performing duties as
$VVLVWDQW0DQDJHUDWWKH'HOLPDUD3RZHU6WDWLRQLWVXEVHTXHQWO\FKDQJHG
tack and claimed that it was within its rights to transfer employees from one
location to another according to its exigencies so long as their employment
conditions were not changed. The Corporation stated that the possibility of
transferring employees from one location to another appeared expressly in
the work contracts of Specialist Engineers.
Referring to the job description in the original call for applications for
6SHFLDOLVW (QJLQHHUV WKH 2PEXGVPDQ QRWHG WKDW WKLV GRFXPHQW LQGLFDWHG
that successful applicants would be assigned project management duties
RQ (QHPDOWD·V PDMRU HOHFWULFDO JHQHUDWLRQ SURMHFWV DQG WKDW DV WKH 8QLRQ
FRUUHFWO\ SRLQWHG RXW WKHVH FDQGLGDWHV ZRXOG IDOO XQGHU WKH GLUHFW OLQH RI
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FRPPDQG RI DQG UHSRUW WR WKH &RUSRUDWLRQ·V 3URMHFWV 0DQDJHU DQG QRW
WKH 0DQDJHU 'HOLPDUD 3RZHU 6WDWLRQ  %HVLGHV WKLV &LUFXODU JDYH QR
indication that selected candidates could be transferred to other sections of
the Corporation.
The Ombudsman noted that this job description made it clear that in addition
to being required to “HQVXUH SURSHU PDQDJHPHQW RI SURMHFWV ZLWKLQ WKH
Generation SectionµVXFFHVVIXODSSOLFDQWVZHUHDOVRH[SHFWHGDPRQJRWKHU
WDVNVWR
“… SHUIRUP GXWLHV RI FRRUGLQDWRU RU SURMHFW PDQDJHU DV UHTXLUHG E\
PDQDJHPHQWRQPDMRUHOHFWULFDOJHQHUDWLRQSURMHFWV
… FDUU\ RXW VLWH ZRUN DQG VXSHUYLVLRQ RI HOHFWULFDO SRZHU JHQHUDWLRQ
SURWHFWLRQDQGFRQWURORISURMHFWV and)
«NHHSSURSHUDQGWLPHO\UHFRUGVUHODWHGWRWKHSURMHFWVIDOOLQJXQGHUKLV
responsibility.”
With regard to the experience needed to enable Enemalta engineers to apply
IRUWKHSRVLWLRQRI6SHFLDOLVW(QJLQHHUWKH2PEXGVPDQQRWHGWKDWWKHFDOO
for applications demanded a “PLQLPXPRIÀYH\HDUVH[SHULHQFHLQJHQHUDWLRQ
RSHUDWLRQVDQGPDLQWHQDQFHDQGSURMHFWV.” This made it abundantly clear
that to be eligible an applicant needed to have experience in project work
and that engineers who were not involved in project work did not possess the
necessary experience to apply.
2QWKHRWKHUKDQGKRZHYHUVLQFHIRUWKHSRVLWLRQRI$VVLVWDQW0DQDJHUDW
WKH'HOLPDUD3RZHU6WDWLRQQRH[SHULHQFHLQSURMHFWZRUNZDVQHFHVVDU\WKLV
meant that engineers experienced in generation operations and maintenance
would have been eligible to apply if a call for applications had been issued for
WKLVSRVLWLRQ7KLVZDVFRQÀUPHGE\WKHFDOOIRUDSSOLFDWLRQVLVVXHGLQ-XQH
WRÀOORIÀFLDOO\WKHSRVLWLRQRI$VVLVWDQW0DQDJHU *HQHUDWLRQ ZKHUH
the experience that was required of applicants was limited to “generation
operations and maintenance”.
From a review of these developments as well as from an admission by
(QHPDOWDPDQDJHPHQWLWUHVXOWHGWRWKH2PEXGVPDQWKDWDQHQJLQHHUZKR
was appointed Specialist Engineer had in fact always served as Assistant
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Manager at the Delimara Power Station even though for several months the
Corporation denied that this person performed these duties.
The Ombudsman accepted that it is the prerogative of Enemalta management
to transfer employees according to the exigencies of the Corporation in order
WRPDNHWKHPRVWHIÀFLHQWXVHRILWVPDQSRZHUUHVRXUFHV+HUXOHGKRZHYHU
that there were clear indications that this case did not involve simply the
movement of staff from one division to another and that the Corporation
KDGÀOOHGDYDFDQWSRVLWLRQZLWKRXWIROORZLQJWKHFRUUHFWSURFHGXUHVIRUWKH
ÀOOLQJRIYDFDQFLHV$VDUHVXOWHQJLQHHUVZKRPLJKWKDYHEHHQLQWHUHVWHG
LQVXEPLWWLQJDQDSSOLFDWLRQWRÀOOWKLVSRVLWLRQZHUHGHQLHGWKHRSSRUWXQLW\
to apply. Although Enemalta tried to remedy this situation in June 2009
when it issued a call for applications for the position of Assistant Manager
*HQHUDWLRQ WKLVGHFLVLRQGLGQRWDOWHUWKHIDFWWKDWSUHYLRXVO\WKH&RUSRUDWLRQ
FKRVHQRWWRIROORZSURSHUSURFHGXUHVIRUWKHÀOOLQJRIYDFDQWSRVLWLRQVDQG
was guilty of maladministration.
The Ombudsman referred to Enemalta’s view that it was entitled to deploy
a Specialist Engineer as Assistant Manager at Delimara because this move
did not affect the employment conditions or prospects of this employee.
7KH2PEXGVPDQKRZHYHUUXOHGWKDWWKLVRQO\DSSOLHGLQVRIDUDVWKHQHZO\
appointed Specialist Engineers were concerned because their employment
contract gave Enemalta the right to change their position “to that of any
DQDORJRXVSRVLWLRQDFFRUGLQJWRWKHH[LJHQFLHVRIWKH&RUSRUDWLRQ.”
7KH2PEXGVPDQFRPPHQWHGWKDWWKHÁH[LELOLW\LQWURGXFHGLQWKHHPSOR\PHQW
contract of Specialist Engineers did not feature in the call for applications
published earlier for these positions. This meant that it was possible that
Enemalta engineers who possessed the right blend of experience referred to
LQWKHFDOOIRUDSSOLFDWLRQVEXWQRWLQYROYHGLQSURMHFWZRUNGLGQRWDSSO\
because they considered themselves ineligible.
In the light of conditions in the employment contract of Specialist Engineers
DQGGHVSLWHWKH&RUSRUDWLRQ·VLQVLVWHQFHWKDWWKHUHZDVQRRIÀFLDODSSURYDO
WRÀOOWKHYDFDQF\RI$VVLVWDQW0DQDJHUDWWKH'HOLPDUD3RZHU6WDWLRQWKH
Ombudsman could not but reach the conclusion that when the Corporation
issued the call for applications for Specialist Engineers in 2006 it already
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intended to detail one of them to perform duty as Assistant Manager of the
Delimara Power Station.
The Ombudsman went on to point out that his investigation revealed that even
after the process launched in June 2009 to select an Assistant Manager for
the Delimara Power Station came to an end and the successful applicant was
DSSRLQWHGWRWKLVSRVLWLRQWKH6SHFLDOLVW(QJLQHHUZKRKDGEHHQSHUIRUPLQJ
the duties of Assistant Manager at the Delimara Power Station continued
to perform his duties there. This meant that while the Ombudsman’s
investigation was in hand there were two Assistant Managers at the Delimara
Power Station who were carrying out tasks previously entrusted to one
person.
The Ombudsman also felt that it was opportune to comment on the change
in the designation of Specialist Engineers to Assistant Managers only one
year after they were appointed to these positions. Having recalled that the
Corporation did not deny that it adopted this new designation to counter
the Union’s decision to change its statute so that it would still be able to
UHSUHVHQWWKHPDWWKHVDPHWLPHWKH2PEXGVPDQWRRNQRWHRIWKHH[SODQDWLRQ
by Enemalta that this change in designation was attributable to operational
requirements and also to the fact that their salary was at par with that of the
Assistant Managers.
7DNLQJHYHU\WKLQJLQWRDFFRXQWWKH2PEXGVPDQZDVRIWKHRSLQLRQWKDWWKLV
H[SODQDWLRQE\WKH&RUSRUDWLRQZDVMXVWLÀHGSDUWLFXODUO\LQYLHZRIWKHIDFW
that during a meeting between Enemalta management and representatives
of the Union in July 2007 it was agreed that Specialist Engineers could
still continue to be represented individually by the Enemalta Professional
2IÀFHUV·8QLRQ
The Ombudsman observed that another issue raised by the Union concerned
the Corporation’s recent policy to issue calls for applications for engineering
positions that in its view were too generic and failed to indicate the power
station where the successful applicant would be deployed. According to the
Union these open calls made it possible to select an applicant from one of
Enemalta’s power stations and deploy this successful candidate to a different
IDFLOLW\DQGLQVLVWHGWKDWFDOOVIRUDSSOLFDWLRQVVKRXOGEHOLQNHGWRDVSHFLÀF
power station because otherwise in the event of a vacancy the Corporation
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would be free to move its engineers in a horizontal manner and deny them
openings for promotion. The Union also complained that its members were
EHLQJJLYHQWKHLPSUHVVLRQWKDWWKH\HDUVRIH[SHULHQFHDVZHOODVTXDOLÀFDWLRQV
that were requested in calls for applications were being changed arbitrarily in
order to give an edge to certain employees.
On the other hand Enemalta management explained that changes in calls
IRUDSSOLFDWLRQVUHÁHFWHGWKH&RUSRUDWLRQ·VFKDQJLQJH[LJHQFLHVDQGWKDWLW
could not agree that calls for applications should be linked to a particular
power station especially at a time when the Marsa power station is due to be
decommissioned.
In his Final Opinion the Ombudsman commented that every organization
aims to make the best use of its manpower resources and it is understandable
that recruitment procedures and employment conditions vary from time to
time. It is also the duty of management to ensure that its workforce is not
larger than is required. He went on to point out that although this issue was
VWULFWO\VSHDNLQJDPDQDJHPHQWLVVXHWKDWFRQFHUQHGWKHÀHOGRILQGXVWULDO
UHODWLRQVKHZDVRIWKHYLHZWKDWWKHUHZHUHQRLQFRUUHFWRUXQIDLURYHUWRQHV
in the Corporation’s decision not to limit the call for applications to any
particular power station. He therefore ruled that every Enemalta Corporation
HPSOR\HHLQSRVVHVVLRQRITXDOLÀFDWLRQVPHQWLRQHGLQDFDOOIRUDSSOLFDWLRQV
should be allowed to apply regardless of the power station where the employee
is posted and where the vacancy exists.
The Ombudsman further opined that transfers of Managers from one
of Enemalta’s sections to another section are acceptable and cannot be
considered as irregular as long as all employees in the grade who qualify for
any such transfers are aware of these openings and allowed to submit their
application for these posts.
7KH2PEXGVPDQÀQDOO\SRLQWHGRXWWKDWKLV2IÀFHGRHVQRWKDYHWKHPDQGDWH
to oversee requisites demanded by a
SXEOLFFRUSRUDWLRQWRÀOODYDFDQF\ the Ombudsman does not have
that occurs amongst its workforce. WKH PDQGDWH WR RYHUVHH UHTXLVLWHV
Neither is he mandated to scrutinize demanded by a public corporation
criteria applied by a public authority WRÀOODYDFDQF\
in its call for applications as long
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as these criteria are made known and agreed upon before the selection
process gets under way and applied in a uniform manner. Nonetheless the
Ombudsman declared that the Union failed to prove its allegation that the
selection process had been manipulated so as to favour certain employees
and subject others to improper discrimination.

Conclusions
The Ombudsman concluded that on the basis of the evidence that he had
IRXQGKHEHOLHYHGWKDWWKH8QLRQ·VPDLQJULHYDQFHWKDW(QHPDOWD&RUSRUDWLRQ
DFWHGLQDQDEXVLYHPDQQHUZKHQLWÀOOHGDYDFDQF\ZLWKRXWIROORZLQJWKH
DJUHHGSURFHGXUHVKDGEHHQVXEVWDQWLDWHG+DYLQJVDLGWKLVKRZHYHUJLYHQ
that while his investigation of this grievance was under way the Corporation
LVVXHGDFDOOIRUDSSOLFDWLRQVWRÀOOWKHYDFDQF\ RI$VVLVWDQW 0DQDJHU WKH
Ombudsman was of the opinion that it was not necessary to recommend a
remedy.
+RZHYHU LQ RUGHU WR HQVXUH D PRUH WUDQVSDUHQW EDFNGURS ZKHQHYHU WKH
&RUSRUDWLRQWRRNVLPLODUGHFLVLRQVWKH2PEXGVPDQUHFRPPHQGHGWKDWLQ
future calls for applications Enemalta Corporation should make it clear that
VXFFHVVIXO DSSOLFDQWV FDQ EH DVNHG WR ÀOO DQ DQDORJRXV SRVLWLRQ DFFRUGLQJ
to the exigencies of the Corporation. He also recommended that calls for
applications would consequently no longer be restricted to experience in any
particular specialization.
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Case No UJ 051
MALTA COLLEGE OF ARTS, SCIENCE AND TECHNOLOGY

The launch of a new degree programme that brought anguish
WRÀYHVWXGHQWVZLWKRXWWKHQHFHVVDU\HQWU\UHTXLUHPHQWV

The complaint
The University Ombudsman received a multiple complaint lodged jointly by
ÀYHVWXGHQWVDWWKH0DOWD&ROOHJHRI$UWV6FLHQFHDQG7HFKQRORJ\ 0&$67 
who had just successfully completed a two-year course leading to the Higher
National Diploma (HND) in Business and Commerce in July 2009. These
students alleged that they had been treated unfairly when they were denied
admission to a degree course that was being launched in October 2009 by the
College for students who had followed this HND course.
$FFRUGLQJ WR FRPSODLQDQWV 0&$67 IDLOHG WR JLYH WKHP VXIÀFLHQW QRWLFH
to prepare themselves for and to attain the required grades for entry to
the new course leading to the degree of Bachelor of Arts (Honours) in
Business Enterprise when this course was announced. In their view their
predicament was exacerbated when the College turned down their request
IRUDVSHFLDOFRQFHVVLRQWRMRLQWKLVFRXUVHZLWKLQVXIÀFLHQWHQWU\JUDGHVRQ
the understanding that within an agreed period they make up for their lack of
WKHUHTXLUHGHQWU\TXDOLÀFDWLRQV

)DFWVDQGÀQGLQJV
The University Ombudsman found that when MCAST launched its 2008SURVSHFWXVLWDQQRXQFHGWKDWWKH+1'FRXUVHFRXOGHYHQWXDOO\OHDG
successful students to proceed to a degree programme. In fact the course
leading to Bachelor of Arts (Honours) in Business Enterprise commenced in
October 2009 when students who in July 2009 had completed successfully
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WKH +1' LQ %XVLQHVV DQG &RPPHUFH ZLWK VXIÀFLHQWO\ KLJK JUDGHV ZHUH
HOLJLEOHWRSURFHHGWRWKLVGHJUHHFRXUVHDVÀQDO\HDUVWXGHQWV:KHUHDVVL[
+1'VWXGHQWVZHUHDEOHWRSURFHHGZLWKWKHLUGHJUHHVWXGLHVZLWKRXWGHOD\
WKHÀYHFRPSODLQDQWVZHUHXQDEOHWRGRVREHFDXVHWKH\ODFNHGWKHQHFHVVDU\
grades for entry to this course.
:KHQWKHVHVWXGHQWVGUHZWKHDWWHQWLRQRI0&$67WRWKHLUGLOHPPDLQRUGHU
to assist them and to make it possible for them to join the degree course
WKH &ROOHJH DXWKRULWLHV DJUHHG WR LQWURGXFH DV D RQH WLPH FRQFHVVLRQ D
“grandfather clauseµ ZKHUHE\ VWXGHQWV FRXOG HLWKHU UHSHDW WKH ÀQDO \HDU
of their HND course in order to bring their grades up to the level of the
HQWU\UHTXLUHPHQWVIRUWKLVGHJUHHFRXUVHRULIWKH\GHFLGHGQRWWRIROORZ
WKLVRSWLRQDQGSUHIHUUHGLQVWHDGWRWDNHXSHPSOR\PHQWWKH&ROOHJHZRXOG
recognize and credit them for up to four years relevant work experience
under certain conditions.
7KH ÀYH VWXGHQWV KRZHYHU UHMHFWHG ERWK RSWLRQV DQG DUJXHG WKDW LI WKH\
had known earlier of the entry requirements for the planned honours degree
SURJUDPPHLQEXVLQHVVHQWHUSULVHWKH\ZRXOGKDYHDSSOLHGDOOWKHLUHQHUJ\
and concentrated on meeting these requirements. They also claimed that it
was likely that as from October 2009 the grading regime in the HND course
might have been rendered less demanding so as to make it easier for future
students to qualify for entry to this degree course; and this implied that they
had to face course standards that were higher than those set for subsequent
years.

Observations and comments
The University Ombudsman observed unhesitatingly in his Final Report
WKDW WKH ÀUVW OLQH RI FRPSODLQDQWV· DUJXPHQW ZDV ÁDZHG  6WXGHQWV LQ DOO
OHYHOVDQGHVSHFLDOO\LQWHUWLDU\OHYHOLQVWLWXWLRQVDUHH[SHFWHGWRGRWKHLU
best and perform at the highest
students should aim for the best possible level in order to derive
grades and seek to attain the WKH PD[LPXP EHQHÀW IURP WKHLU
highest intrinsic values from their endeavours and to achieve the best
possible results. Students should
efforts
aim for the best grades and seek to
100

attain the highest intrinsic values from their academic efforts regardless of
ZKHWKHUFRXUVHVZKLFKWKH\DWWHQGOHDGWKHPWRDVSHFLÀFTXDOLÀFDWLRQRU
whether they would help to open for them the door leading to higher level
FRXUVHVDQGTXDOLÀFDWLRQVVXFKDVLQWKLVFDVHDGHJUHHFRXUVH
The University Ombudsman pointed out that students are duty bound to
apply their energy in all instances and to do their utmost to obtain the best
possible results and grades regardless of whether upon their termination their
courses hold prospects of leading to a degree programme or whether the
requirements leading to entry to a degree course have already been announced
or not. The University Ombudsman said that linking students’ performance
to expectations of what course options lay in store for them upon successful
conclusion of their studies was unacceptable.
The University Ombudsman went on to point out that in this particular case
it was clear that students ought to have been aware of the possibility of
progressing to a degree course since this option had already been announced
in mid-2008 and this meant that they had the whole of the 2008-2009 academic
year in which to strive to get the best possible grades that would have allowed
them direct access to the degree programme in Business Enterprise that was
being promoted by MCAST. The University Ombudsman pointed out that
this gave students more than ample opportunity to prepare themselves for
this programme especially if they really meant to follow this course in the
ÀUVWSODFH
The University Ombudsman also found that the MCAST Principal vigorously
refuted the implication by complainants that HND assessment procedures
and standards would be lowered as from 2009. The Principal stated that on
WKHFRQWUDU\WKHDLPRIWKH&ROOHJHLVWRLPSURYH+1'VWDQGDUGVHYHQIXUWKHU
precisely because it wants students at this level to enhance their chance of
success when they progress to degree level work. He argued that it was
indeed this concern that prompted the Council of Institutes of the College to
UHMHFWFRPSODLQDQWV·UHTXHVWWRMRLQWKHFRXUVHZLWKLQVXIÀFLHQWHQWU\JUDGHV
since this was likely to lead to a lowering of course standards. It was in fact
for this purpose that the College authorities decided to provide them with a
RQHWLPHRSSRUWXQLW\WRLPSURYHWKHLUJUDGHVE\UHSHDWLQJWKHÀQDO\HDURI
their HND course.
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The University Ombudsman also noted that complainants faulted MCAST for
not having applied a two-year notice before the launch of the degree course
LQTXHVWLRQ+HREVHUYHGKRZHYHUWKDWWKHWZR\HDUQRWLFHLVDSURYLVLRQ
that is applicable to the University of Malta and not to MCAST. Furthermore
the University applies this proviso when it is feared that the introduction of
new regulations is likely to affect adversely ERQDÀGH students but not when
new regulations are expected to act in students’ favour.
The University Ombudsman explained that in this instance the decision by
MCAST to launch this degree programme in 2009 was meant to be in the best
interest of students by providing two sets of student cohorts – the October
2009 and October 2010 intakes – with the opportunity to proceed with their
VWXGLHVIRUDKLJKHUTXDOLÀFDWLRQ:KLOHFRPSODLQDQWVWKHPVHOYHVWRRZRXOG
KDYHEHQHÀWHGIURPWKHVHDUUDQJHPHQWVKDGWKH\EHHQLQSRVVHVVLRQRIWKH
HQWU\UHTXLUHPHQWVDWWKHVDPHWLPHLWZRXOGKDYHEHHQPDQLIHVWO\XQMXVWWR
deny other prospective students this opportunity had the College applied the
proviso of a two-year notice period as complainants had proposed. In any
event the University Ombudsman explained that since MCAST is not bound
E\DQ\WZR\HDUQRWLFHUHJXODWLRQSULRUWRWKHODXQFKLQJRIDQHZFRXUVHWKH
College had acted in full respect of its procedures and had not breached any
of its own rules.
Complainants also argued that as an alternative MCAST ought to have
announced the start of the degree course two years prior to its launch in
October 2009. Although the University Ombudsman agreed that this would
KDYH EHHQ DGYLVDEOH WKH &ROOHJH 3ULQFLSDO DVVXUHG KLP WKDW WKH GHFLVLRQ
to launch the course was reached when the academic management of the
College felt that the institution was properly equipped to handle this course
and the academic course work had been developed. The launch only took
SODFHZKHQWKH&ROOHJHKDGWKHQHFHVVDU\KXPDQDQGÀQDQFLDOUHVRXUFHVWR
run the programme properly.
$FFRUGLQJWRWKH8QLYHUVLW\2PEXGVPDQ0&$67DXWKRULWLHVKDGDUJXHG
FRUUHFWO\LQKLVRSLQLRQWKDWLWZRXOGKDYHEHHQDFDGHPLFDOO\LUUHVSRQVLEOH
and administratively unacceptable for the College to offer the degree
programme to students before the necessary preparations were complete
and the institution was in a position to ensure that students enrolling for the
course would be given a proper academic grounding in all subjects covered
102

by this degree course.
The University Ombudsman noted that in their reply to the proposal by
0&$67WKDWWKH\VKRXOGUHSHDWWKHÀQDO\HDURIWKHLU+1'FRXUVHWRDFTXLUH
D VROLG IRXQGDWLRQ IRU WKHLU GHJUHH SURJUDPPH FRPSODLQDQWV UHTXHVWHG
LQVWHDG WKDW WKH\ EH DOORZHG WR IROORZ WKH ÀQDO \HDU RI WKLV FRXUVH LQ WZR
DFDGHPLF \HDUV LQVWHDG RI RQH  0&$67 3ULQFLSDO KRZHYHU KDG WXUQHG
down this suggestion on the grounds that College regulations do not allow
for this concession.
The Principal of the College continued to maintain that it would be in the best
interest of complainants if they were to proceed to the degree programme when
they were already in possession of the required grades since this would allow
them to stand a better chance of progressing through their course smoothly
rather than face the risk of having to struggle through their studies because of
weak academic foundations in the subjects covered by the programme. The
University Ombudsman supported the Principal’s position on this issue.
With regard to complainant’s claim that they were treated in an unreasonable
manner by the College authorities because they failed to put into effect
transitory measures that would have made it possible for them to follow
WKHGHJUHHSURJUDPPHWKH8QLYHUVLW\2PEXGVPDQKHOGWKDWWKLVFODLPZDV
inaccurate. MCAST management had on purpose introduced the so-called
“grandfather clause” which in effect was nothing else but a concession
aimed solely at making it possible for complainants to proceed with their
studies without lowering the course’s academic standards or jeopardising
recognition of the new degree programme. The University Ombudsman
stated that once it was complainants themselves who freely decided not to
EHQHÀWIURPWKLVVSHFLDOFRQFHVVLRQWKHUHZDVQRWKLQJHOVHWKDWKHFRXOGGR
regarding this aspect of their grievance.
After having taken carefully into account the views expressed by
FRPSODLQDQWV DQG E\ WKH &ROOHJH DXWKRULWLHV WKH 8QLYHUVLW\ 2PEXGVPDQ
concluded that complainants’ claim that MCAST treated them unfairly and
showed discrimination towards them was untenable. There was no evidence
WRVXJJHVWWKDWWKH&ROOHJHDFWHGWKURXJKÁDZHGDFDGHPLFRUDGPLQLVWUDWLYH
measures to exclude them from joining the degree programme of their choice
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RULQDQ\ZD\KLQGHUHGWKHPIURPSXUVXLQJIXUWKHUVWXGLHV,QGHHGHYHQ
WKRXJKWKH\GLGQRWSRVVHVVWKHUHTXLUHGSDVVHVRIDVXIÀFLHQWO\KLJKJUDGH
0&$67KDGRIIHUHGWKHPWKURXJKDQH[WUD\HDURIVWXG\DQDFDGHPLFDOO\
acceptable method to upgrade their credentials in order to be in a better
SRVLWLRQWRSXUVXHWKHGHJUHHFRXUVHZLWKSURÀW
The University Ombudsman also discarded the claim by complainants that
the College had acted against its own rules or regulations.

Recommendations by the University Ombudsman
The University Ombudsman concluded his Final Opinion on this grievance
by pointing out that in his two meetings with complainants he was most
favourably impressed by their genuine interest and enthusiasm to proceed
ZLWKWKHLUVWXGLHV,QYLHZRIWKLVRQFHWKHLUJULHYDQFHVZHUHXQWHQDEOHWKH
University Ombudsman strongly advised them to reconsider MCAST’s offer
WRUHSHDWWKHÀQDO\HDURIWKHLU+1'FRXUVHLQRUGHUWRLPSURYHWKHLUJUDGHV
for entry in the degree course in October 2010 and enhance their prospects
of a successful conclusion of their studies for a bachelor’s degree in Business
Enterprise. He advised them not to dismiss the additional year that was
offered to them by MACST as a wasted year but to regard it as a necessary
VWHSWKDWZRXOGLPSURYHWKHLUFKDQFHVRIVXFFHVVLQWKHLUÀQDODFDGHPLF\HDU
This was a one-time opportunity that they should not allow to go to waste.
During a second meeting between the University Ombudsman and
FRPSODLQDQWVDWZKLFKWKH0&$673ULQFLSDOZDVDOVRSUHVHQWWKH3ULQFLSDO
DJUHHGWKDWHYHQWKRXJKWKHDFDGHPLF\HDUKDGDOUHDG\VWDUWHG
FRPSODLQDQWVZKRRSWHGWRUHSHDWWKHÀQDO+1'\HDUZRXOGVWLOOEHDOORZHG
to join the course as long as this offer would be taken without any further
GHOD\  +H H[SODLQHG WKDW KH EHOLHYHG WKDW FRPSODLQDQWV ZRXOG QRW ÀQG LW
GLIÀFXOWWRFDWFKXSHYHQLIWKH\ZHUHWRMRLQDWDVWDJHZKHQDFRXSOHRI
months had already gone by since to a large extent they had already done the
studies that are associated with this year.
At this stage the University Ombudsman encouraged the College authorities
to give utmost attention to these students throughout their repeat year should
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they decide to take up the offer since this attitude should serve to improve
complainants’ morale which at that time seemed to be at a rather low ebb.
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Case No UJ 069
MALTA COLLEGE OF ARTS, SCIENCE AND TECHNOLOGY

The ICT Lecturer who claimed automatic progression on the
strength of her MBA from the Maastricht School of Management

The complaint
A Lecturer in Information and Communications Technology at the Malta
&ROOHJH RI$UWV 6FLHQFH DQG 7HFKQRORJ\ 0&$67  RQ D SDUWWLPH EDVLV
VLQFHDQGRQDIXOOWLPHEDVLVVLQFHDOOHJHGWKDWVKHZDVDYLFWLP
of discrimination when MCAST management declined her request for
automatic progression to a Senior Lecturer I post.
Claiming that the decision by the College not to acknowledge her Masters in
Business Administration (MBA) for the purpose of career progression was
unfair and meant that she was being deprived unjustly of a promotion with
VXEVWDQWLDOÀQDQFLDOORVVFRPSODLQDQWZDVHYHQPRUHDJJULHYHGZKHQKHU
appeal against this decision went unheeded.
)DFHGZLWKWKLVVLWXDWLRQFRPSODLQDQWHQOLVWHGWKHVXSSRUWRIWKH0DOWD8QLRQ
RI7HDFKHUV 087 WRORGJHDFRPSODLQWZLWKWKH2IÀFHRIWKH8QLYHUVLW\
2PEXGVPDQRQKHUEHKDOI%HVLGHVSUHVHQWLQJKHUFDVHWKH8QLRQSRLQWHG
out that the disregard shown by the College towards complainant’s request
for an appeal hearing ran counter to the Collective Agreement between the
MUT and MCAST.

)DFWVDQGÀQGLQJVE\WKH8QLYHUVLW\2PEXGVPDQ
When the University Ombudsman delved deeper into complainant’s academic
FUHGHQWLDOVKHIRXQGWKDWEHVLGHVKHU%6F %XVLQHVVDQG&RPSXWLQJ DQG
KHU 3RVWJUDGXDWH &HUWLÀFDWH RI (GXFDWLRQ IURP WKH 8QLYHUVLW\ RI 0DOWD
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complainant obtained in 1999 a Master’s degree in Business Administration
(MBA) with distinction from the Maastricht School of Management. In July
2009 the Maltese educational authorities declared an MBA awarded by this
School as a recognized programme of post-graduate studies in management
XQGHU/HYHORIWKH0DOWD4XDOLÀFDWLRQV)UDPHZRUNRI/LIHORQJ/HDUQLQJ
DQG WKH (XURSHDQ 4XDOLÀFDWLRQV )UDPHZRUN  &RPSODLQDQW DOVR KDG PRUH
WKDQÀYH\HDUV·IXOOWLPHH[SHULHQFHDV,76\VWHPV$QDO\VWZLWKWKH0DOWHVH
government agency for information technology.
In November 2008 complainant applied for progression from Lecturer to
Senior Lecturer I on the basis of section 6.3 of the Collective Agreement that
states as follows:
“ (L 0LQLPXP TXDOLÀFDWLRQV IRU DSSRLQWPHQW WR WKH 6HQLRU /HFWXUHU ,
grade shall be:
D 
UHOHYDQW ÀUVW DQG PDVWHUV GHJUHHV WRJHWKHU ZLWK D SURIHVVLRQDO
WHDFKHUWUDLQLQJTXDOLÀFDWLRQDQGDWOHDVWÀYH\HDUVIXOOWLPHUHOHYDQWDQG
DSSURSULDWHOHFWXULQJDQGRULQGXVWULDOH[SHULHQFH.”
Section 6.8 of this Agreement also states that: “,WLVWKHSUHURJDWLYHRIWKH
&ROOHJH WR GHFLGH ZKHWKHU VXFK TXDOLÀFDWLRQV DUH UHOHYDQW WR WKH GXWLHV
pertaining the employee.”
The University Ombudsman found that in July 2009 MCAST Principal turned
down complainant’s application on the grounds that her MBA was “ÀUVWDQG
foremost a management degree” and was not therefore considered directly
UHOHYDQWWRKHU,&7OHFWXULQJGXWLHVDWWKH&ROOHJH7KH3ULQFLSDOKRZHYHU
ZHQW RQ WR LQIRUP FRPSODLQDQW WKDW VKH ZRXOG FRQWLQXH WR EHQHÀW IURP
WKHDQQXDOTXDOLÀFDWLRQDOORZDQFHRI½´ZKLFKLVLQWHQGHGVSHFLÀFDOO\
to reward the efforts of those employees who choose to undertake further
VWXGLHVLQÀHOGVZKLFKDUHQRWGLUHFWO\UHODWHGWRWKHLUGXWLHVDWWKH&ROOHJH.”
7KLVDZDUGDOVRUHÁHFWHGVHFWLRQ M RIWKH&ROOHFWLYH$JUHHPHQW
Notwithstanding the appeal in September 2009 by the Malta Union of
7HDFKHUVRQEHKDOIRIFRPSODLQDQWDJDLQVWWKH3ULQFLSDO·VGHFLVLRQ0&$67
PDQDJHPHQWIDLOHGWRUHSO\DQGWKLVOHGWKH8QLRQWRDSSURDFKWKH2IÀFHRI
the University Ombudsman.

107

Observations by the University Ombudsman
The University Ombudsman observed that he had already dealt with
similar complaints regarding automatic progression from MCAST staff
and pointed out that in these cases
he always maintained the same
in complaints regarding MCAST
SRVLWLRQ²QDPHO\WKDWLWLVQRWKLV
staff it is not the remit of the
remit to evaluate complainants’
University Ombudsman to decide
TXDOLÀFDWLRQV DQG GHFLGH ZKHWKHU
ZKHWKHUVSHFLÀFTXDOLÀFDWLRQVDUH
D VSHFLÀF TXDOLÀFDWLRQ LV UHOHYDQW
relevant to their lecturing duties
to their lecturing duties. He noted
that according to the Collective
Agreement this task falls directly on the College authorities who in turn
delegated it to the College Principal.
The University Ombudsman commented that in a similar complaint that he
KDGFRQVLGHUHGHDUOLHUKHKDGSRLQWHGRXWWKDWLQKLVYLHZLWZDVQRWRQO\
unreasonable but also unrealistic to expect the Principal of the College to
reach a decision on each similar case especially when the academic areas
concerned may not fall within his area of competence. He recalled that he
had proposed the setting up of a board composed of individuals with diverse
academic competences and experiences to deal with similar requests.
The University Ombudsman pointed out that he had been informed that in
November 2009 MCAST authorities had accepted this recommendation and
KDGVHWXSD3URJUHVVLRQ%RDUGWRGHDOVSHFLÀFDOO\ZLWKUHTXHVWVWKDWZHUH
similar to the one that was covered by this complaint.

Conclusion and recommendation
In view of the above the University Ombudsman concluded that complainant
was entitled to an appeal hearing and he recommended that her appeal should
be considered and determined by the newly established Progression Board.
A few weeks after the submission of the Final Opinion by the University
Ombudsman the Progression Board met to reconsider complainant’s
application for progression.
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Guided by its view that “IRUDGHJUHHWREHGHHPHGUHOHYDQW«DWOHDVW
RIWKHSURJUDPPHFRQWHQWPXVWEHPDGHXSRIPRGXOHVWKDWDUHH[FOXVLYHO\
DQGXQHTXLYRFDOO\UHODWHGWRWKHVXEMHFWWKDWWKHFDQGLGDWHZDVRULJLQDOO\
employed to teachµWKH3URJUHVVLRQ%RDUGUHDFKHGWKHFRQFOXVLRQWKDWVLQFH
complainant’s area of teaching was ICT while her MBA is a degree designed
WR HQKDQFH PDQDJHPHQW VNLOOV VKH ZDV QRW HOLJLEOH IRU SURJUHVVLRQ WR WKH
grade of Senior Lecturer I.
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Case No UK 002
UNIVERSITY OF MALTA

There is no such thing as a guaranteed pass in a university test

The complaint
A graduate with an honours degree in German from the University of London
lodged a complaint with the University Ombudsman to protest against the
decision by the University of Malta to refuse him entry to a course leading to
a master’s degree in Interpreting.
Complainant was taken aback by this decision. He had been working on a
SDUWWLPHEDVLVRQZULWWHQWUDQVODWLRQVIRUQROHVVWKDQÀYH\HDUVDQGEHWZHHQ
January 2006 and January 2007 he had successfully completed a one-year
FRXUVH DW WKH 8QLYHUVLW\ RI 0DOWD WKDW OHG WR WKH DZDUG RI D &HUWLÀFDWH LQ
Translation. In September 2006 he had also applied to join a two-year parttime evening course leading to a master’s degree in Interpreting and after
VLWWLQJIRUDQDSWLWXGHWHVWLQZKLFKKHZDVVXFFHVVIXOKHZDVGXHWRMRLQWKH
course in October 2006.
,W ZDV DW WKLV VWDJH KRZHYHU WKDW FRPSODLQDQW ZDV IDFHG ZLWK D GLOHPPD
since university regulations prohibit double registration and do not allow
a student to enrol in two different courses simultaneously. Although some
H[FHSWLRQV DUH DOORZHG LQ GD\ FRXUVHV WKLV UXOH LV DSSOLHG ULJRURXVO\ LQ
part-time evening courses since students are considered unable to cope well
with the demands of full-time employment and the academic work of two
FRQFXUUHQWFRXUVHV,QYLHZRIWKLVUHJXODWLRQFRPSODLQDQWRSWHGWRSURFHHG
ZLWKWKH&HUWLÀFDWHLQ7UDQVODWLRQFRXUVHDQGUHOLQTXLVKHGKLVSODFHLQWKH
master’s course in Interpreting.
Subsequent to the University’s decision to offer the master’s course in
,QWHUSUHWLQJ DV D GD\ FRXUVH RQ D IXOOWLPH EDVLV FRPSODLQDQW UHDSSOLHG
to join this course in September 2008 and September 2009 but on both
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occasions he failed the aptitude test. This led him to lodge a complaint
against the university authorities where he claimed that the institution treated
him unfairly when twice he was refused entry in this course.
Complainant also claimed that the student selection process that was based
RQDQDSWLWXGHWHVWZDVÁDZHGDQGWKDWWKH8QLYHUVLW\IDLOHGWRSURYLGHKLP
ZLWKVXIÀFLHQWLQIRUPDWLRQDERXWKLVSHUIRUPDQFHLQWKLVWHVW

Findings by the University Ombudsman
Following a request by the University Ombudsman for an explanation about
WKHVH JULHYDQFHV WKH 3UR5HFWRU IRU 6WXGHQWV· DQG ,QVWLWXWLRQDO $IIDLUV
explained that an aptitude test for students who wish to join a course in
Interpreting consists of two memory tests where examiners deliver two
3-minute speeches in English and Maltese which applicants have to reproduce
without having been allowed to take any notes during their delivery. It was
also explained that during an applicant’s presentation the selection board
FRQVLGHUV VXFK DVSHFWV DV ODQJXDJH FRPSHWHQFH PHPRU\ FRPPXQLFDWLYH
skills and personality and that at the end of their test candidates are judged
on whether they had performed well enough to be considered eligible to join
the course.
With regard to complainant’s performance during his aptitude test the
University Ombudsman found that according to the Chairman of the Aptitude
Test Board complainant performed well in the Maltese section of the test but
rather badly in the English section.
The University Ombudsman also found during his investigation on this
complaint that it is the usual practice every year for the Head of Department
of Translation and Interpreting Studies to chair the Aptitude Test Board
accompanied by a staff member of the same department as well as external
examiners from the Directorate General for Interpretation of the European
&RPPLVVLRQ 6&,&  WKDW SDUWO\ ÀQDQFHV WKLV FRXUVH  7KH 8QLYHUVLW\
Ombudsman ascertained that members of this Board were unanimous in their
conclusion that complainant did not show any communicative competence
and aptitude and that since on the whole his performance was not of an
DFFHSWDEOHVWDQGDUGKHVKRXOGQRWEHDOORZHGWRMRLQWKHFRXUVH
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University records showed that following the publication of the results of
DQ DSWLWXGH WHVW KHOG LQ 6HSWHPEHU  FRPSODLQDQW SURWHVWHG DERXW WKH
outcome and on 23 October 2009 he requested the University Registrar to
provide him with details about his performance during this test. The Registrar
passed on this information to him in an email on 11 January 2010.
&RPSODLQDQW ZDV KRZHYHU XQLPSUHVVHG  $UJXLQJ WKDW KH KDG DOUHDG\
EHHQVXFFHVVIXOLQDVLPLODUWHVWLQKHFDVWGRXEWVRQWKHYDOLGLW\RI
the 2008 and 2009 tests and deplored the lack of an established protocol
with procedures for the submission of appeals to a review or appeals board
HVSHFLDOO\VLQFHKHFODLPHGIDOVHO\DVLWODWHUWXUQHGRXWWKDWWKHVHWHVWVKDG
been audio-taped.

Observations by the University Ombudsman
The University Ombudsman took note of complainant’s conviction that
the Aptitude Test Board refused him entry to the 2008 and 2009 intakes
because he had earlier declined a place in the student intake for the course
that started in October 2006. Although the university authorities rejected
WKLVDFFXVDWLRQWKH8QLYHUVLW\2PEXGVPDQZDVRIWKHRSLQLRQWKDWWDNLQJ
LQWR DFFRXQW FRPSODLQDQW·V SUHYLRXV H[SHULHQFH LW ZDV QRW LQFRQFHLYDEOH
that the assessors on the selection board nourished doubts on the degree of
his commitment when he sat for these tests.
By contrast the University Ombudsman took a different view and argued
WKDWVLQFHFRPSODLQDQWKDGDSSOLHGIRUDWKLUGWLPHWKLVFRXOGEHWDNHQWR
signify his sheer determination to follow this course. This perseverance by
complainant was in fact acknowledged by the Board as a positive indication
of his strong resolve to follow these studies.
The University Ombudsman also took due note of the fact that following
FRPSODLQDQW·VIDLOXUHLQKLVVHFRQGDQGWKLUGDWWHPSWVWKH&KDLUPDQRIWKH
$SWLWXGH7HVW%RDUGKDGVKRZQDSRVLWLYHDWWLWXGHWRZDUGVKLPDQGFRQÀUPHG
the absence of any rancour or ill feeling on his part towards complainant by
offering him advice and guidance as well as pedagogical material to help him
perform better should he decide to sit for an aptitude test for a fourth time.
Although in turn this led complainant to admit that this positive attitude was
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in sharp contrast with his allegations that members of the Board had shown
D KRVWLOH DWWLWXGH WRZDUGV KLP KRZHYHU KH VWLOO FRQWLQXHG WR KDUERXU WKH
view that once he was already successful in an earlier aptitude test it was a
foregone conclusion that he would again be successful in any other similar
test in future.
The University Ombudsman commented that it is not his remit to judge the
performance of a candidate during
any form of examination or test
it is not the remit of the University
since this task should best be left
Ombudsman to judge the
to the competent bodies who are
performance of a candidate
appointed and mandated to do so by
during an examination since this
WKH8QLYHUVLW\+HZHQWRQWRVWDWH
task should best be left to the
KRZHYHU WKDW XQGRXEWHGO\ LQ WKLV
competent bodies appointed by the
case the Aptitude Test Board was
University
properly constituted and there was
evidence to suggest that this Board
had carried out the selection process according to set criteria.
In this connection the University Ombudsman pointed out to complainant’s
admission that he was aware that while he performed well in the Maltese
VHFWLRQ RI WKH DSWLWXGH WHVW KH KDG QRW SHUIRUPHG VR ZHOO LQ WKH (QJOLVK
section while complainant himself had also acknowledged that translation
and interpreting require different skills and aptitudes. In this connection the
IDFWWKDWFRPSODLQDQWKDGH[WHQVLYHH[SHULHQFHLQWUDQVODWLRQZRUNKDYLQJ
EHHQHQJDJHGLQWKLVDFWLYLW\IRUVHYHUDO\HDUVJDLQHGDGGHGVLJQLÀFDQFH
In view of these considerations the University Ombudsman ruled that he
FRXOG ÀQG QR HYLGHQFH WKDW FRPSODLQDQW ZDV WUHDWHG XQIDLUO\ RU KDG EHHQ
GLVFULPLQDWHG DJDLQVW  &RQVHTXHQWO\ KH UXOHG WKDW KLV ÀUVW FRPSODLQW ZDV
QRWMXVWLÀHG
The University Ombudsman was also of the opinion that the aptitude tests as
well as the selection process were both conducted within the norms of such
exercises. The set tasks were standard for all candidates while evaluation
criteria and procedures too were uniform. In addition the University
Ombudsman found that all applicants were provided with written instructions
on the conduct of the aptitude test prior to the sitting. This meant that
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complainant’s assertion that the selection process lacked accountability and
transparency and that he had been the victim of discrimination had not been
sustained in any way.
The University Ombudsman also found that although complainant verbally
DLUHGKLVPLVJLYLQJVDERXWWKHVHOHFWLRQSURFHVVLQYDULRXVTXDUWHUVKHKDG
only done so in writing to the university authorities on 23 October 2009. The
University Registrar answered on 11 January 2010 and dealt with all aspects
of his grievance in a comprehensive manner including full details on the
evaluation of his performance during the aptitude test.
7KH 8QLYHUVLW\ 2PEXGVPDQ ZKLOH DGPLWWLQJ WKDW WKH 8QLYHUVLW\ WRRN D
UDWKHUORQJWLPHWRSURYLGHFRPSODLQDQWZLWKWKLVLQIRUPDWLRQQHYHUWKHOHVV
REVHUYHG WKDW WKH 5HJLVWUDU·V DQVZHU ZDV VXIÀFLHQWO\ GHWDLOHG DQG WR WKH
point; and taking everything into account this led him to believe that there
was no evidence that the university authorities had ever tried to hold back
any information or failed to provide the requested details within a reasonable
time considering in particular that the Christmas recess fell between the
dates when complainant submitted his written grievance to the university
authorities and their reply.

Conclusion
The University Ombudsman admitted that to some extent he understood
and sympathized with complainant’s expectation that once he was already
VHOHFWHGWRMRLQWKHPDVWHU·VFRXUVHLQ,QWHUSUHWLQJLQ2FWREHUDQ\RWKHU
aptitude test ought to have been plain sailing for him in subsequent years.
7KLVFRQFOXVLRQKRZHYHUGRHVQRWQHFHVVDULO\IROORZDQGWKLQJVRXJKWQRW
to be taken for granted in this manner.
The University Ombudsman pointed out that although the structure of the
WKUHHDSWLWXGHWHVWVZDVVLPLODUWKHSDVVDJHVWKDWFRPSODLQDQWKDGWRGHDO
with in fact were very different. Each and every test has its own dynamics
and candidates are known to act and to react to them differently – and this
explains why their performance varies. In this instance the University
Ombudsman also took into account an important factor – in his view it was
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KLJKO\VLJQLÀFDQWWKDWDOOWKHDVVHVVRUVLQFRPSODLQDQW·VWHVWLQFOXGLQJWZR
H[WHUQDO DVVHVVRUV ZHUH XQDQLPRXV LQ WKHLU MXGJHPHQW WKDW FRPSODLQDQW·V
performance was not up to standard in both the 2008 and 2009 tests.
The University Ombudsman also concluded that the University of Malta did
not treat complainant badly or had shown any discrimination towards him
in the least. There was likewise no evidence that the selection process for
the course in question had been tainted in that it lacked accountability and
transparency. There was also no evidence that the University failed to provide
him with the information that he sought or that there was an excessive delay
before it did so. Consequently complainant’s allegations were rejected.
At the same time the University Ombudsman recommended to the university
authorities that the selection process for this course should be rendered more
robust. For this to happen the University should ensure that its assessment
SURFHGXUHVZRXOGEHVWUXFWXUHGLQVXFKDZD\WKDWVSHFLÀFYDOXHVDUHDOORFDWHG
to the different criteria so that candidates would then be assessed on every
FULWHULRQOHDGLQJWRDQDFFXPXODWHGÀQDOPDUN7KLVV\VWHPZRXOGVHUYHWR
enhance further the credibility and transparency of the whole process and
DOVRHQVXUHWKDWDYHULÀDEOH)DLO3DVVOLVWZRXOGEHHVWDEOLVKHGWRJHWKHUZLWK
DFOHDUDQGÀQDORUGHURIPHULWRIDOOVXFFHVVIXOFDQGLGDWHV
Shortly afterwards the Department of Translation and Interpreting Studies
took up the recommendations of the University Ombudsman and restructured
the assessment criteria as well as the marking system in aptitude tests for the
selection of applicants for admission to courses in this department.
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Case Notes
No 1 (April 1996)
2 (October 1996)
3 (April 1997)
4 (October 1997)
5 (April 1998)
6 (October 1998)
7 (April 1999)
8 (October 1999)
9 (April 2000)
10 (October 2000)
11 (April 2001)
12 (October 2001)
13 (April 2002)
14 (October 2002)

15 (April 2003)
16 (October 2003)
17 (April 2004)
18 (October 2004)
19 (April 2005)
20 (October 2005)
21 (April 2006)
22 (October 2006)
23 (April 2007)
24 (October 2007)
25 (April 2008)
26 (October 2008)
27 (April 2009)
28 (October 2009)
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INFORMATION

Address:
(PDLODGGUHVV
Telephone:
Fax:
Website:

11 St Paul Street Valletta VLT 1210
RIÀFH#RPEXGVPDQRUJPW
21247944/5/6
21247924
www.ombudsman.org.mt

2IÀFH open to the public as follows

October – May

8.30am - 12.00am
1.30pm - 3.00pm
8.30am - 12.30pm

June – September
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